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Abstract

The article asserts that in cases of negligence, even individuals who are not frontline personnel—
such as management, supervisors, or decision-makers at the institutional or cultural level—may be
subject to criminal attribution under the criminal law accountability system, provided that the

realization of risk can be concretely traced to a specific individual.

Systemic risk, in the assessment of negligence under criminal law, can be analyzed through
two levels: (1) whether an objectively unreasonable risk was created by violating a duty of care, and
(2) whether the harm could have been averted (potentials of avoidable results; avoidability). Such
systemic risk may be categorized into three types: (a) traditional negligence, (b) attempted negligence,
and (c) narrowly defined systemic risk that cannot be attributed to any individual participant within

the system.

Regarding institutional roles, the article posits that among the various roles within a system,
those possessing normative significance in criminal law can be categorized as "decision-makers" and
"correctors." Both of whom, after generating an objectively unacceptable risk, may directly or

indirectly inflict harm on legally protected interests.

Practical jurisprudence offers examples of courts applying systemic-risk principles to
individuals. In the myocardial infarction case, a hospital director was held responsible for hiring an
underqualified physician; in the Veterans General malaria infection case, the radiology department
chief was convicted; and in the the Case of Little Girl Chiou—originally considered a classic example
of narrowly defined systemic risk—subsequent review revealed grounds for holding specific

individuals accountable.

Thus, the article argues, even when a risk initially appears to be purely systemic and not
attributable to any individual, upon closer analysis of how the objectively unacceptable risk was
created and realized within the system may still identify specific individuals who should bear criminal

responsibility under the attribution principle of criminal law.

Keywords: medical negligence, systemic risk, institution, theory of negligence attribution
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