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ABSTRACT

The Study of Applying the Criminal Code Concerning the Police Unlawful Inspection,
Arrest and Detention — A Case Study of Criminal Judgment of Taiwan Taoyuan
District Court No.3 in 111
by
PENG, LI-XIAN
June 2023

ADVISOR(S) - Dr. CHENG, YAT-CHE
DEPARTMENT : DEPARTMENT OF LAW
MAJOR @ CRIMINAL LAW

DEGREE : MASTER OF LAWS

The issue of unlawful inspections by the police remains a persistent problem in
Taiwan. It wasn't until the Criminal Judgment of the Taiwan Taoyuan District Court
No. 3 in 111 that the first verdict in Taiwan recognizing guilt in a case of unlawful
inspection was issued. Since this case encompasses the majority of typical situations
involving unlawful police inspections, this paper will use it as a representative case to
analyze the criminal law review process and its application concerning such
inspections. The goal is to raise awareness of this issue among scholars, legal
practitioners, and the general public, emphasizing that police officers are not only
prohibited from engaging in unlawful inspection practices but also should bear the

appropriate criminal responsibility for such misconduct.

This case can be divided into two separate cases. The first incident involves the
police stopping a citizen, and the second case arises from a dispute between the
citizen and the police, leading to the arrest and detention of the citizen under Article
140 of the Criminal Code for insulting a civil servant. The key points of application

for both cases can be grouped into four categories:

First, regarding the constituent elements, when a police officer requests a person
to stop and cooperate with identity verification solely through verbal communication,
it is crucial to clearly distinguish whether this action violates Article 304, Paragraph 1
of the Criminal Code and whether it qualifies as an act of outrage or coercion.

Furthermore, there is controversy in legal doctrines and practice regarding whether an



offense of causing bodily harm is established when a police officer employs violent

behavior to arrest a person, resulting in injuries to the individual.

Secondly, the most crucial aspect of applying criminal law in cases of unlawful
inspections revolves around determining wrongfulness and the grounds for legal
justification. The relevant regulations in this context are Articles 6 and 7 of the Police
Power Exercise Act, which outline the prerequisites for police inspections.
Particularly, the issue of how reasonable suspicion is to be assessed is central to cases

of inspections.

Thirdly, drawing from relevant theories concerning the mistake of justification
facts, even if an inspection is deemed unlawful, police officers may argue that their
mistaken belief aligns with the requirements of the Police Power Exercise Act,
potentially negating criminal intent. However, whether this situation genuinely meets
the conditions for permitting a mistake of justification facts is precisely the focal point

of investigation in this paper.

Finally, as police officers are considered civil servants under Taiwanese criminal
law, when a police officer commits a crime through an unlawful inspection, Article
134 of the Criminal Code concerning the offense of impure performance of official

duties is applicable.

Keywords: The Police Unlawful Inspection, Application of Criminal Law, Coercion,

Reasonable Suspicion, Mistake of Justification Facts
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