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Abstract

To fulfill the prepay transactions performance guarantee
provisions , business operators often establish management
trusts, self-benefit trusts, with the business operator acting as
both the trustee and beneficiary, court judgements also
recognizes this approach. However, the trust structure
undermines the regulatory intentions of the prepay transactions
performance guarantee. To avoid misunderstanding and define
the meaning of the performance guarantee written in the
Consumer Protection Act Article 17, provisions should be added
to specify the content of the performance guarantee obligation
that business operators provide. This ensures easier judgment
on determining if business operators violate the provisions, no
matter to the courts or to the consumers, and corresponding
legal effects. Definition related of prepay transactions
performance guarantee is what should be guaranteed when
consumers pre-paid for the goods or services that the business

operators provide.

Business operators have liabilities to pay wage to laborers, and
some of them acquire livelihood contracts through financing
leases or conditional deals, then utilizes factory buildings, land,
or operating premises through lease contracts. If the rights of
consumers’ compensation are prioritized over the rights of
labor or financing companies, it could cause negative impacts
to business operators, hindering business development and
impeding economic growth. There had been some transaction
types fail to provide goods or services due to bankruptcy or

inability to pay. Authorities should identify specific industries



with characteristics of utilizing prepayments as means of
payments and grant consumers priority rights to the
compensations of trusts established by business operators as

performance guarantees.

In cases where small-value consumption business operators
engaging in prepayment transactions being unable to provide
goods or services, or bankruptcy or other situations where
performance is impossible, consumer losses are typically minor.
Therefore, it is not urgently necessary to require performance
guarantees from such small-value business operators. Imposing
performance guarantee obligations on these small-value
business operators may lead to operational difficulties, as
banks often refuse to establish trusts or provide other forms of

performance guarantees for them.

When business operators fail to fulfill or incompletely fulfill
their obligation to provide performance guarantees, consumers
can request damages according to relevant provisions in Civil
Law. However, the Consumer Protection Act lacks specific
provisions in this regard, potentially leading to a
misunderstanding of legal consequences when business
operators breach their performance guarantee obligation. To
avoid such misunderstandings and implement a prepayment
transaction performance guarantee mechanism effectively,
provisions concerning consumer damage claims and termination

rights should be added.
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von den gesetzlichen Vorschriften =zulédssig 1ist, ist 1n
Allgemeinen Geschaftsbedingungen unwirksam: eine Bestimmung,
durch die a) das Leistungsverweigerungsrecht, das dem
Vertragspartner des Verwenders nach S 320 zusteht,

ausgeschlossen oder eingeschrankt wird. |

““BGH NJW, 1985, 850 -

BeckOK BGB/Becker, § 309 Nr. 2, Rn. 10; MianchKomm/Wurmnest,
§ 309 Nr, 2 BGB, Rn. 10-11; Gruneberg/Grineberg, § 309 Nr. 2
BGB, Rn. 13.

°BGH NJW, 1985, 850 -
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BGB/Becker, § 309 Nr. 2 Rn. 10.

Y g ox o @ d P o2 R 2 T Da die Vereinbarung der
Vorleistungspflicht des AGB-Unterworfenen dem
Leistungsverweigerungsrecht faktisch weitgehend den Boden
entzieht, konnte man daran denken, auch die formularmidBige
Vereinbarung einer Vorleistungspflicht zu verbieten. Dies
ginge jedoch zu weit, zumal in vielen Bereichen die technische
Abwicklung des Vertrags ohne Vorleistungen kaum vorstellbar
ware (Eintrittskarten, Fahrkarten. |

‘' MinchKomm/Wurmnest, BGB § 309 Nr, 2. Rn. 11; BeckOK
BGB/Becker, 8§ 309 Nr. 2 Rn. 11.

42 BGH NJW 1993, 3264;BeckOK BGB/Becker, § 309 Nr. 2 Rn. 12

43S BGH NJW 1985, 852; BGH NJW 1999, 2180;BeckOK BGB/Becker, §
309 Nr. 2 Rn 12.

44 BeckOK BGB/Becker, § 309 Nr. 2 Rn. 13.
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“*EuGH, Urt. v. 24. November 1993, Rs. C-267/91 u. C-268/91 -
Keck und Mithouard.

(1) Eine Vertragsklausel, die nicht im einzelnen
ausgehandelt wurde, 1ist als miBbrduchlich anzusehen, wenn
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sie entgegen dem Gebot von Treu und Glauben zum Nachteil des
Verbrauchers ein erhebliches und ungerechtfertigtes
MiBverhdltnis der vertraglichen Rechte und Pflichten der
Vertragspartner verursacht.

(2) Eine Vertragsklausel ist immer dann als nicht im
einzelnen ausgehandelt zu betrachten, wenn sie 1Im voraus
abgefasst wurde und der Verbraucher deshalb, insbesondere im
Rahmen eines vorformulierten Standardvertrags, keinen
EinfluB auf ihren Inhalt nehmen konnte.

Die Tatsache, daB bestimmte Elemente einer Vertragsklausel
oder eine einzelne Klausel im einzelnen ausgehandelt worden
sind, schlieBt die Anwendung dieses Artikels auf den ibrigen
Vertrag nicht aus, sofern es sich nach der Gesamtwertung
dennoch um einen vorformulierten Standardvertrag handelt.
Behauptet ein Gewerbetreibender, daB eine
Standardvertragsklausel im einzelnen ausgehandelt wurde, so
obliegt ihm die Beweislast.

(3) Der Anhang enthédlt eine als Hinweis dienende und nicht
erschopfende Liste der Klauseln, die fir miBbraduchlich
erklart werden koénnen.

’KLAUSELN GEMASS ARTIKEL 3 ABSATZ 3 1. Klauseln, die darauf
abzielen oder zur Folge haben, daB;(o) der Verbraucher allen
seinen Verpflichtungen nachkommen muB3, obwohl der
Gewerbetreibende seine Verpflichtungen nicht erfuellt;

°' Schulte-Nolke/Twigg-Flesner/Martin Ebers, EC Consumer Law
Compendium, 2007, Sellier, S. 283.
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Article of Unfair Contract Terms Black letter rule Grey letter rule Annex not

Directive transposed
ANNEX No Im AT, BE, CZ, EE, EL,3 | CY, FR, IE, IT, DE,8%0 DK, FI,
Right to determine whether the goods or | ES, HU, LT, LU, PL,847 SK, UK LV, SE

services supplied are in conformity with MT,84& NL, PT, SL
the contract, or right to interpret any term
of the contract;

ANNEX No 1n AT 8! BE, CZ, DE,®2 | CY, FR, IE, IT, DK, FI, SE
Limiting of commitments undertaken by EE, ES, EL, HU, LV, NL, PL, PT, SK,
agents LT, LU, MT, SL UK
ANNEX No lo AT BE, CZ, EE, EL, | CY, DE, FR, IE, | DK, FI, LV, SE
Obliging the consumer to fulfil all his ES, HU, LT, LU, MT, IT, PL, SK, UK
obligations where the seller or supplier NL, PT, SL
does not perform his
ANNEX No 1p AT 8% BE, CZ, DE, CY, FR, IE, IT,3% | DK, FI, SE
Possibility of transferring his rights and EE, EL, ES,#55 HU, PL,%%9 SK, UK
obligations under the contract LV, LT, LU, MT, NL,
prI"SSG S 857
ANNEX No 1q AT 860 BE,8¢! CZ DE, |CY,FR, IE, 1T | DK, FI, SE
Excluding or hindering the consumer's EE, EL,892 ES, HU, PL,8%4 SK, UK
right to take legal action; restricting the LV, LT, LU, MT, NL,
evidence available or imposing a burden PT, SL

of proof.

% 5 % ANNEX No lo 2 %=

i E % 0 AR 2L H KA. | AT
N A N BTN T TR TN I AN
CHEEE 25 SR AT S VRN BN - B30 B P A R
ERBFE ARG | DRLL ST TR O~ K <&
HEmp o |7 ~ 27 41~ | F ~ Bk o~ 8
FEPGED 2B RS FER
iR ey & | F 8RB
7‘}%%’/%,&@.}{4
i
BCERP AT RGO WP 22 zdp s g b R
tERNFERLFE EEEY FFARD A - A LR FER
EEPERERSLLS 1T HF 1 AR kg EEY A
(1) Die Mitgliedstaaten stellen sicher, dass in ihrem

Hoheitsgebiet niedergelassene Reiseveranstalter Sicherheit
fir die Erstattung aller von Reisenden oder in deren Namen
geleisteten Zahlungen leisten, sofern die betreffenden
Leistungen infolge der Insolvenz des Reiseveranstalters
nicht erbracht werden. Soweit die Beforderung von Personen
im Pauschalreisevertrag inbegriffen ist, leisten die
Reiseveranstalter auch Sicherheit fir die Rickbefdrderung
der Reisenden. Eine Fortsetzung der Pauschalreise kann
angeboten werden.

Reiseveranstalter, die nicht in einem Mitgliedstaat
niedergelassen sind und die in einem Mitgliedstaat
Pauschalreisen verkaufen oder zum Verkauf anbieten oder in
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irgendeiner Weise solche Tatigkeiten auf einen Mitgliedstaat
ausrichten, sind verpflichtet, nach dem Recht dieses
Mitgliedstaats Sicherheit zu leisten.

(3) Die Insolvenzabsicherung eines Veranstalters kommt
Reisenden ungeachtet 1hres Wohnsitzes, des Orts der Abreise
oder des Verkaufsorts der Pauschalreise und unabhédngig von
dem Mitgliedstaat, in dem die Einrichtung, die fir die
Insolvenzabsicherung zustédndig ist, ansdssig ist, zugute.

L COM (2021) 90, S. 11.

°° COM (2021) 90, S. 13.
. COM (2021) 90, S. 15.
T COM (2021) 90, S. 16.
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https://commission. europa.eu/law/law-topic/consumer—
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Beatrix Lindner,

Insolvenzbestimmungen,
141.

(WiRO) 2002,

137,

Umsetzung der Pauschalreise-richtlinie
Tschechien unter besonderer Berlcksichtigung der

Wirtschaft und Recht
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64 ERARIFIFESE 7HEFE 1 IHHE (Verordnung der Bundesministerin fir
Digitalisierung und Wirtschaftsstandort Giber Pauschalreisen und
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3

A E LI FAS 2PN FERAAE TN A
A2 A H

2K PRI SR A BB ok -k PR

|4

B E A A AR TR A SR B MR &R
P AgrtMizd >S5 Be g 2@ THEIM
(abandoned property) 2 fﬂé’tbéﬁ%ﬁii&#ﬂ

s
FEERFREREAZRFF 2 SFRPEF A HFIAZFH

125West's Ann.Cal.Civ.Code § 1749.6(a)”A gift certificate constitutes
value held in trust by the issuer of the gift certificate on behalf of the
beneficiary of the gift certificate. The value represented by the gift
certificate belongs to the beneficiary, or to the legal representative of
the beneficiary to the extent provided by law, and not to the issuer.”
12615 Okl.St.Ann. § 798.A”A gift certificate or gift card constitutes
value held in trust by the issuer of the gift certificate or gift card on
behalf of the beneficiary of the gift certificate or gift card. The value
represented by the gift certificate or gift card belongs to the
beneficiary, or to the legal representative of the beneficiary to the
extent provided by law, and not to the issuer.”

127West's RCWA 19.240.090(1)”A gift certificate constitutes value held
in trust by the issuer of the gift certificate on behalf of the
beneficiary of the gift certificate. The value represented by the gift
certificate belongs to the beneficiary, or to the legal representative of
the beneficiary to the extent provided by law, and not to the issuer.”
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128West's Ann.Cal.Civ.Code § 1749.6(b)” An issuer of a gift certificate
who is in bankruptcy shall continue to honor a gift certificate issued
prior to the date of the bankruptcy filing on the grounds that the value
of the gift certificate constitutes trust property of the beneficiary.”
12915 Okl.St.Ann. § 798.B”An issuer of a gift certificate or gift card
or who is in bankruptcy shall continue to honor a gift certificate or
gift card issued prior to the date of the bankruptcy filing on the
grounds that the value of the gift certificate or gift card constitutes
trust property of the beneficiary.”

130West's RCWA 19.240.090(2)” An issuer of a gift certificate who is in
bankruptcy shall continue to honor a gift certificate issued before the
date of the bankruptcy filing on the grounds that the value of the gift
certificate constitutes trust property of the beneficiary.”

131West's Ann.Cal.Civ.Code § 1749.6(d)” This section does not create a
fiduciary or quasi-fiduciary relationship between the beneficiary of
the gift certificates and the issuer, unless otherwise provided by law.”
13215 Okl.St.Ann. § 798.D“ This section does not create a fiduciary or
quasi-fiduciary relationship between the beneficiary of the gift
certificates or gift cards and the issuer, unless otherwise provided by
law”

133West's RCWA 19.240.090(6)” This section does not create a
fiduciary or quasi-fiduciary relationship between the beneficiary of
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the gift certificates and the issuer unless otherwise provided by law.”
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134T, C. A. § 47-18-314(a)”It is an offense to accept a down payment
for a health club agreement in excess of thirty percent (30%) of the
total cost of the agreement unless, as of January 1 of the year in which
the health club agreement was entered into:(1) The health club has a
net worth in excess of two hundred fifty thousand dollars ($250,000)
per location where health club services or facilities are provided;
and(2) The health club has operated under substantially the same
ownership and control for at least five (5) years.”

85T, C. A. § 47-18-314(c)”Any health club claiming the exemption
pursuant to subsection (a) shall maintain written documentation
establishing proof that the requirements of subsection (a) have been
met as of January 1 of each year the exemption is claimed. Such proof
shall be retained for a minimum of five (5) years from the end of the
year in which the exemption is claimed. This documentation shall be
made available for examination upon request of any law enforcement
agency or the attorney general. A refusal to provide such
documentation shall constitute a violation of this part.”
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136 R.C. § 1345.42(B)(7) “Provide that if the buyer relocates twenty-
five miles or more from the facility operated by the seller or a
substantially similar facility that would accept the seller's obligation
under the contract and if the buyer gives the seller written notice that
he intends to relocate and requests that the contract be terminated, the
contract shall be proportionally divided by all of the days in which the
facility was made available to the buyer as part of the contract
offering, and the buyer shall be liable for payments for only that
portion of the contract that can be attributed to the period prior to the
buyer's actual relocation, exclusive of any period of time in which the
facility was made available to the buyer free of charge as part of the
contract offering, provided, that the seller may require and verify
reasonable evidence of relocation, and the seller shall return to the
buyer the amount paid in excess of the proportional amount;”

137 R.C. § 1345.42(B)(8)”Provide that if the seller relocates the
facility twenty-five miles or more from the buyer's residence or closes
the facility and a substantially similar facility that would accept the
seller's obligation under the contract is not within twenty-five miles
of the buyer's residence, the contract shall be proportionally divided
by all of the days in which the facility was made available to the
buyer as part of the contract offering, and the buyer shall be liable for
payments for only that portion of the contract that can be attributed to
the period prior to the seller's actual relocation or closing of the
facility, exclusive of any period of time in which the facility was
made available to the buyer free of charge as part of the contract
offering, and the seller shall return to the buyer the amount paid in
excess of the proportional amount;”
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138 R.C. § 1345.42(B)(9)” Not require the buyer to pay more than fifty
dollars or ten per cent of the total contract price, whichever is the
lesser amount, prior to the date on which the facility or service that is
the subject of the contract is available for use by the buyer.
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14110 M.R.S.A. § 1110.4“A prepaid home heating oil, kerosene or

liquefied petroleum gas contract must provide that the co
of any undelivered home heating oil, kerosene or liquefie

ntract price
d petroleum

gas owed to the consumer under the contract at the end date of the
contract must be reimbursed to the consumer not later than 30 days
after the end date of the contract unless the parties to the contract

agree otherwise.”

1429 V.S.A. § 2461e “Reimbursement default provision. Any contract
described in this subsection shall provide that the contract price of

any undelivered home heating oil, kerosene, or liquefied

petroleum gas

owed to the consumer under the contract at the end date of the contract

shall be reimbursed to the consumer not later than 30 day
end date of the contract, unless the parties to the contrac
otherwise.”
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46T, C. A. § 47-18-318 (e)(1) “In lieu of the surety bond required in
this section, a health club may maintain on file a current audited
financial statement prepared by a certified public accountant licensed
in this state that demonstrates that either the health club or the health
club operator has a financial net worth of at least ten million dollars
($10,000,000) available to satisfy any claims.

(2) Any health club claiming the exemption pursuant to this subsection
(e) shall maintain documentation as of January 1 of each year in which
the exemption is claimed demonstrating at least ten million dollars
($10,000,000) available to satisfy any claims. Such proof shall be
retained for a period of at least five (5) years from the end of the year
in which the exemption is claimed. This documentation shall be made
available for examination upon request of any law enforcement agency
or the attorney general. A refusal to provide such documentation shall
constitute a violation of this part.”
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S HREZEFTHRE

Y EERTER T -0
COUNCIL DIRECTIVE 93/13/EEC of 5 April 1993

on unfair terms

in consumer contracts

% - 1%

T R~
% - 1 1. The purpose | (1) Zweck dieser
A dp & 0 p of this Richtlinie ist die

= R IR RGNS

Directive 1s

RE G B DR to approximate
LR ERPE | the laws,
ﬁ'%-ﬁi,@ﬁ% regulations
i ogd and
74 T2 iE administrative
HoaE i 2 provisions of
RAe 7 TR the Member
T o States
relating to
% 2 5 unfair terms
RN IR e aPE in contracts
NI concluded
Lo E AR between a
EREE o seller or
N 20 - S supplier and a
T R OR consumer.
sz g iE s | 2. The
#Fu L @& |contractual
AR PR terms which
fladp 4R |reflect
RS G mandatory

statutory or
regulatory
pro-visions
and the
provisions or
prin-ciples of
international
conventions to
which the
Member States

Angleichung der Rechts-
und
Verwaltungsvorschriften
der Mit-gliedstaaten
uber mifbrduchliche
Klauseln in Vertrdgen
zwischen
Gewerbetreibenden und
Verbrauchern.

(2) Vertragsklauseln,
die auf bindenden
Rechtsvorschriften oder
auf Bestimmungen oder
Grundsd tzen
internationaler
Ubereinkommen beruhen,
bei denen die
Mitgliedstaaten oder
die Gemeinschaft -
inshbesondere 1im
Verkehrsbereich -
Vertragsparteien sind,
unterliegen nicht den
Bestimmungen dieser
Richtlinie.

TR EARR B EARAHELERLFHEMET T
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or the Com-
munity are
party,
particularly
in the
transport
area, shall
not be subject
to the pro-
visions of
this
Directive.
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For the
purposes of
this
Directive:

(a) 'unfair
terms’ means
the

contractual
terms defined
in Article

3
(b) ’consumer
means any
natural
person who,
in contracts
covered by
this
Directive, 1is
acting for
purposes
which are
outside his
trade,
business or
profession ;
(c) ’"seller
or supplier
means any

Im Sinne dieser
Richtlinie
bedeuten:

a) miRbrduchliche
Klauseln:
Vertragsklauseln,
wie sie in Artikel
3 definiert sind;
b) Verbraucher:
eine natuirliche
Person, die bei
Vertrdgen, die
unter diese
Richtlinie fallen,
Zzu einem Zweck
handelt, der nicht
ithrer gewerblichen
oder beruflichen
Tatigkeit
zugerechnet werden
kann;

c)
Gewerbetreibender:
eine natudirliche
oder juristische
Person, die bei
Vertrdgen, die
unter diese
Richtlinie fallen,
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natural or
legal person
who, 1in
contracts
covered by
this
Directive, 1s
acting for

im Rahmen ihrer
gewerblichen oder
beruflichen
Tatigkeit
handel t,
diese dem
offentlich-
rechtlichen

auch wenn

purposes

profes-
whether
publicly
owned or

owned.

relating to
his trade,
business or
sion,

privately

Bereich
zuzurechnen ist.
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1. A
contractual
term which
has not been
individually
negotiated
shall be
regarded as
unfair 1f,
contrary to
the
requirement
of good
faith, 1t
causes a
significant
imbalance 1in
the parties’
rights and
obligations
arising
under the
contract, to

(1) Eine
Vertragsklausel, die
nicht im einzelnen
ausgehandelt wurde, 1st
als miflbrdauchlich
anzusehen, wenn sie
entgegen dem Gebot von
Treu und Glauben zum
Nachteil des
Verbrauchers ein
erhebliches und
ungerechtfertigtes
MiRverhdltnis der
vertraglichen Rechte
und Pflichten der
Vertragspartner
verursacht.

(2) Eine
Vertragsklausel ist
immer dann als nicht im
einzelnen ausgehandelt
zu betrachten, wenn sie
im voraus abgefasst
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the
detriment of
the
consumer.

2. A term
shall always
be regarded
as not
individually
negotiated
where 1t has
been drafted
in advance
and the
consumer has
therefore
not been
able to
influence
the
substance of
the term,
particularly
in the
context of a
pre-
formulated
standard
contract.
The fact
that certain
aspects of a
term or one
specific
term have
been
individually
negotiated
shall not
exclude the
application
of this
Article to
the rest of

wurde und der
Verbraucher deshalb,
insbesondere im Rahmen
eines vorformulierten
Standardvertrags,
keinen Einflufl auf
ithren Inhalt nehmen
konnte.

Die Tatsache, dafd
bestimmte Elemente
einer Vertragsklausel
oder eine einzelne
Klausel im einzelnen
ausgehandelt worden
sind, schlief3t die
Anwendung dieses
Artikels auf den
ubrigen Vertrag nicht
aus, sofern es sich
nach der Gesamtwertung
dennoch um einen
vorformulierten
Standardvertrag
handelt.

Behauptet ein
Gewerbetreibender,
eine
Standardvertragsklausel
im einzelnen
ausgehandelt wurde,
obliegt 1hm die
Beweislast.

(3) Der Anhang enthdlt
eine als Hinweis
dienende und nicht
erschopfende Liste der
Klauseln, die fur
mifbrduchlich erkldrt
werden kodnnen.

dafd

SO
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a contract
i1f an
overall
assessment
of the
contract
indicates
that 1t 1is
nevertheless
a pre-
formulated
standard
contract.
Where any
seller or
supplier
claims that
a standard
term has
been
individually
negotiated,
the burden
of proof in
this respect
shall be
incumbent on
him.

3. The Annex
shall
contain an
indicative

RN

A

-

and non-
exhaustive
list of the
terms which
may be
regarded as
unfair.
B2
s l. Without | (1) Die

c o 3 | prejudice to
EAEE |Article T,

Mifbrauchlichkeit
einer
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the
unfairness of
a contractual
term shall be
assessed,
taking into
account the
nature of the
goods or
services for
which the
contract was
concluded and
by referring,
at the time
of conclusion
of the
contract, to
all the
circumstances
attending the
conclusion of
the contract
and to all
the other
terms of the
contract or
of another
contract on
which it 1is
dependent.

2.

Assessment of
the unfair
nature of the
terms shall
relate
neither to
the
definition of
the main
subject
matter of the
contract nor

Vertragsklausel
wird unbeschadet
des Artikels 7
unter
Berucksichtigung
der Art der Guter
oder
Dienstleistungen,
die Gegenstand des
Vertrages sind,
aller den
Vertragsabschluf
begleitenden
Umstdnde sowie
aller anderen
Klauseln desselben
Vertrages oder
eines anderen
Vertrages, von dem
die Klausel
abhdngt, zum
Zeitpunkt des
Vertragsabschlusses
beurteilt.

(2) Die Beurteilung
der
Mifbrduchlichkeit
der Klauseln
betrifft weder den
Hauptgegenstand des
Vertrages noch die
Angemessenheit
zwischen dem Preis
bzw. dem Entgelt
und den
Dienstleistungen
bzw. den Gutern,
die die
Gegenleistung
darstellen, sofern
diese Klauseln klar
und verstdndlich
abgefasst sind.
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to the
adequacy of
the price and
remuneration,
on the one
hand, as
against the
services or

goods
supplies in
exchange, on
the other, in

so far as
these terms

are 1n plain
intelligible
language.
% b if
£ o2
nE e oe i B oH R In the case of |Sind alle dem
2o Mg - NE contracts Verbraucher in
/ﬁ%%iﬁ » LR E R where all or Vertrdgen
- Tk gz certain terms |unterbreiteten
T TR o | E offered to the |[Klauseln oder
PR A2 N ik R R consumer are einige dieser
H oo R I in writing, Klauseln
7 A these terms schriftlich

must always be
drafted in
plain,
intelligible
language.
Where there
doubt about
the meaning of
a term, the
interpretation
most
favourable to
the consumer
shall prevail.
This rule on
interpretation
shall not

1s

niedergelegt, so
mussen sie stets
klar und
verstdndlich
abgefasst sein.
Bei Zweifeln
uber die
Bedeutung einer
Klausel gilt die
fir den
Verbraucher
gunstigste
Auslegung. Diese
Auslegungsregel
gilt nicht 1im
Rahmen der in
Artikel 7 Absatz
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apply in the
context of the
procedures
laid down in
Article 7 (2).

2 vorgesehenen
Verfahren.
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that unfair
terms used
in a
contract
concluded
with a
consumer by
a seller or
supplier
shall, as
provided for
under their
national

law, not be
binding on
the consumer
and that the
contract
shall
continue to
bind the
parties upon
those terms
i1f 1t is
capable of
continuing
in existence
without the
unfair
terms.

2. Member
States shall
take the
necessary

B 2

£ 1. Member (1) Die
- States shall |[Mitgliedstaaten
37 lay down sehen vor, dafd

mifdbrdauchliche
Klauseln 1in
Vertrdgen, die
ein
Gewerbetreibender
mit einem
Verbraucher
geschlossen hat,
fur den
Verbraucher
unverbindlich
sind, und legen
die Bedingungen
hierfdr in ihren
innerstaatlichen
Rechtsvorschriften
fest; sie sehen
ferner vor, daf
der Vertrag fur
beide Parteien auf
derselben
Grundlage bindend
bleibt, wenn er
ohne die
mifbrdauchlichen
Klauseln bestehen
kann.

(2) Die
Mitgliedstaaten
treffen die
erforderlichen
Mafdnahmen, damit
der Verbraucher
den durch diese
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measures to Richtlinie
ensure that gewdhrten Schutz
the consumer |[nicht verliert,
does not wenn das Recht
lose the eines Drittlands
protection als das auf den
granted by Vertrag
this anzuwendende Recht
Directive by |gewdhlt wurde und
virtue of der Vertrag einen
the choice engen Zusammenhang
of the law mit dem Gebiet der
of a non- Mitgliedstaaten
Member aufweist.
country as
the law
applicable
to the
contract if
the latter
has a close
connection
with the
territory of
the Member
States.
S S
G R~
% 1 7 1. Member (1) Die
p ?~ﬁfr§éi States shall Mitgliedstaaten
HE2aflF o *R ensure that, sorgen dafur, daf
MEFmEF 2~ 4 |in the im Interesse der
3R U interests of Verbraucher und der
g AR R consumers and |gewerbetreibenden
B R H R |of Wettbewerber
E ARSI ST competitors, angemessene und
3 A DT 2 0 o adequate and wirksame Mittel
% 2 7 effective vorhanden sind,
% 1 3 r=% 2 > ;% |means exist to |damit der
BefEEp R E prevent the Verwendung
e o wiRE 7 continued use |mifRbrdauchlicher
ﬁ‘%iﬁﬁ%ﬁ &= 1 of unfair Klauseln durch
& ehip A g .H_%‘« ) terms 1in einen
BN REER contracts Gewerbetreibenden

139




i’%ﬁ%&éi
% ﬁ;t#&ﬁj%ﬂ:u
T A g N F i

LRI S ey
T

IR A A A - P
EHET ¥ 2
CREE PR e
FER&EFED

e

TL
s
gl

o~
e ‘ﬁl

o
= ke

R E 8
‘Wﬁ‘w"ﬂlwé\ﬁ‘”

~7

et

ek, e _‘,\ L
>~

—‘Q‘\:‘

concluded with
consumers by
sellers or
suppliers.

2. The means
referred to in
paragraph 1
shall include
provisions
whereby
persons or
organizations,
having a
legitimate
interest under
national law
1n protecting
consumers, may
take action
according to
the national
law concerned
before the
courts or
before
competent
administrative
bodies for a
decision as to
whether
contractual
terms drawn up
for general
use are
unfair, so
that they can
apply
appropriate
and effective
means to
prevent the
continued use
of such terms.
3. With due

in den Vertrdgen,
die er mit
Verbrauchern
schlief3t, ein Ende
gesetzt wird.

(2) Die in Absatz 1
genannten Mittel
mussen auch
Rechtsvorschriften
einschlieflen,
wonach Personen
oder
Organisationen,
nach dem
innerstaatlichen
Recht ein
berechtigtes
Interesse am Schutz
der Verbraucher
haben, im Einklang
mit den
einzelstaatlichen
Rechtsvorschriften
die Gerichte oder
die zustdndigen
Verwaltungsbehdrden
anrufen kodnnen,
damit diese
darudber
entscheiden, ob
Vertragsklauseln,
die im Hinblick auf
eine allgemeine
Verwendung
abgefasst wurden,
miflbrdauchlich

sind, und
angemessene und
wirksame Mittel
anwenden, um der
Verwendung solcher
Klauseln ein Ende
zu setzen.

(3) Die in Absatz 2

die
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regard for
national laws,
the legal
remedies
referred to in
paragraph 2
may be
directed
separately or
jointly
against a
number of
sellers or
suppliers from
the same
economic
sector or
their
associations
which use or
recommend the
use of the
same general
contractual
terms or
similar terms.

genannten
Rechtsmittel kdnnen
sich unter
Beachtung der
einzelstaatlichen
Rechtsvorschriften
getrennt oder
gemeinsam gegen
mehrere
Gewerbetreibende
desselben
Wirtschaftssektors
oder i1ihre Verbdnde
richten, die
gleiche allgemeine
Vertragsklauseln
oder dahnliche
Klauseln verwenden
oder deren
Verwendung
empfehlen.

© 8 i
Gl R =

* R R@E ALy 4 e |Member States |Die

Tz RN AR may adopt or Mitgliedstaaten

ForMdp s il F ik retain the konnen auf dem

Bofe 2 o2 M % ¥
W R A AR R

% -

most
stringent
provisions
compatible
with the
Treaty in the
area covered
by this
Directive, to
ensure a
maximum
degree of
protection

durch diese
Richtlinie
geregelten
Gebiet mit dem
Vertrag
vereinbare
strengere
Bestimmungen
erlassen, um
ein hdheres
Schutzniveau
fur die
Verbraucher zu
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10 5% 1 R 2 Hp 8

for the gewahrleisten.
consumer.
% 9 if
Fe Vil
AR ¢ RIEYS The Die Kommission

Commission

legt dem

B R = Sr ¥
IERTAESE- I B

FH R g 3 1994 &
31 p 2 & &7
Ko

regulations
and
administrativ
e provisions
necessary to
comply with
this
Directive no
later than 31
December
1994. They
shall
forthwith

rde > 7 E RN oo %Rk shall present |Europdischen
g e T g3 G M A a report to Parlament und
dp £ A aR 4 e the European dem Rat
Parliament spdatestens
and to the fiunf Jahre nach
Council dem in Artikel
concerning 10 Absatz 1
the genannten
application Zeitpunkt einen
of this Bericht uber
Directive die Anwendung
five years at |dieser
the latest Richtlinie vor.
after the
date in
Article 10
(1).
% 10 ix
F 2 B~
% 1 5% 1. Member (1) Die
+ ARk AE 1994 = States shall Mitgliedstaaten
12 * 31 p = > 4 bring into erlassen die
ﬁf? i & AT F o force the erforderlichen
{2 7 ¥ E laws, Rechts- und

Verwaltungsvorsch
riften, um dieser
Richtlinie
spatestens am

31. Dezember 1994
nachzukommen. Sie
setzen die
Kommission
unverzueglich
davon 1in
Kenntnis.

Diese
Vorschriften

142




o~
¥l

‘>\_ 133
G R

zny
A=
v

|

,F_ka?@,

T

—4
TR o

b
N o

e
=y

a5

NN
° 3\5.4&-»\\

'
£

W
=
P

inform the
Commission
thereof.
These
provisions
shall be
applicable to
all contracts
concluded
after 31
December
1994.

2. When
Member States
adopt these
measures,
they shall
contain a
reference to
this
Directive or
shall be
accompanied
by such
reference on
the occasion
of their
official
publication.
The methods
of making
such a
reference
shall be laid
down by the
Member
States.

3. Member
States shall
communicate
the main
provisions of
national law
which they

gelten fur alle
Vertrdge, die
nach dem 31.
Dezember 1994
abgeschlossen
werden.

(2) Wenn die
Mitgliedstaaten
diese
Vorschriften
erlassen, nehmen
sie in den
Vorschriften
selbst oder durch
einen Hinweis bei
der amtlichen
Verd ffentlichung
auf diese
Richtlinie Bezug.
Die
Mitgliedstaaten
regeln die
Einzelheiten der
Bezugnahme.

(3) Die
Mitgliedstaaten
teilen der
Kommission den
Wortlaut der
wichtigsten
innerstaatlichen
Rechtsvorschrifte
n mit, die sie
auf dem unter
diese Richtlinie
fallenden Gebiet
erlassen.
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adopt 1n the
field covered
by this
Directive to
the
Commission.

F 11 0%

T Fo=

Adp 4 TR R This Diese Richtlinie

B o Directive 1is ist an die
addressed to Mitgliedstaaten
the Member gerichtet.
States.

uﬁf;{

?‘;é )},‘IQ

#*34n £ | TERMS REFERRED TO

% 3% |IN ARTICLE 3

% 33 |1. Terms which
¢ #r3} |have the object or

2_ 1% effect of:
o0 | (a)
T

521% |excluding or

B4 | limiting the legal

T2 % |liability of a

A5 seller or supplier
in the event of

% 1 i |the death of a

1
3 ™ |consumer oOr
0o

£
»z% | the latter

% 3 % |supplier;
% 37 |(b)

“Tdp 2 | inappropriately

H35 ¢ |excluding or
limiting the

supplier or

personal injury to

i resulting from an
% |lact or omission of
~dp 4 | that seller or

7% |rights of the
& |consumer vis-
2 |vis the seller or

B
&% |another party

(3)

legal

a-

in

KLAUSELN GEMASS ARTIKEL
3 ABSATZ 3 1. Klauseln,
die darauf abzielen oder
zur Folge haben, dafs

a) die gesetzliche
Haftung des
Gewerbetreibenden
ausgeschlossen oder
eingeschrdankt wird, wenn
der Verbraucher aufgrund
einer Handlung oder
Unterlassung des
Gewerbetreibenden sein
Leben verliert oder einen
Korperschaden erleidet;
b) die Anspriuche des
Verbrauchers gegenuber
dem Gewerbetreibenden
oder einer anderen
Partei, einschliefflich
der Moglichkeit, eine
Verbindlichkeit
gegenuiber dem
Gewerbetreibenden durch
eine etwaige Forderung
gegen 1hn auszugleichen,
ausgeschlossen oder
ungebuhrlich
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1'% |the event of total |eingeschrankt werden,

& & |or partial non- wenn der Gewerbetreibende
¥ 2 |performance or eine der vertraglichen
% & |1nadequate Verpflichtungen ganz oder
T performance by the |teilweise nicht erfuellt
» & |seller or supplier |oder mangelhaft erfuellt;
V% # |of any of the c) der Verbraucher eine
= & |contractual verbindliche
£ i |obligations, Verpflichtung eingeht,
er7;%2 | including the wahrend der
7 option of Gewerbetreibende die
° offsetting a debt Erbringung der Leistungen
owed to the seller |an eine Bedingung
. b 7 |or supplier knipft, deren Eintritt

. A |against any claim |nur von i1hm abhdngt;
« % & |which the consumer |[d) es dem

=z may have against Gewerbetreibenden
« 8 % |him; gestattet wird, vom

Vi (c) Verbraucher gezahlte

» & |making an Betrdage einzubehalten,
v &~ |agreement binding |wenn dieser darauf

== |on the consumer verzichtet, den Vertrag

- 7 |whereas provision abzuschlieflen oder zu
Y% |of services by the |erfuellen, ohne dafR fur

i*2. % |seller or supplier [den Verbraucher ein

5% |1s subject to a Anspruch auf eine

X iE# |condition whose Entschddigung in

7 i % |realization entsprechender Ho he

2 i“ﬁ depends on his own |seitens des

&4 |will alone; Gewerbetreibenden

ﬁ'%-ﬁ (d) vorgesehen wird, wenn
¥4 |permitting the dieser selbst es

# * ~ |seller or supplier |unterldsst;

R |to retain sums e) dem Verbraucher, der
& ¥ - |paid by the seinen Verpflichtungen
# X% |consumer where the |nicht nachkommt, ein

¥ 4 |latter decides not |unverhdltmismdssig hoher
£ 4 |to conclude or Entschdadigungsbetrag
{1 > ¢ |perform the auferlegt wird;

#£ % |contract, without |[f) es dem

ﬁ‘iéé providing for the |Gewerbetreibenden

$4§ |consumer to gestattet wird, nach

A g i |receive freiem Ermessen den

B F 0 |compensation of an |Vertrag zu kundigen,
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equivalent amount
from the seller or
supplier where the
latter is the
party cancelling
the contract;

(e)

requiring any
consumer who fails
to fulfil his
obligation to pay
a
disproportionately
high sum in
compensation;

(f)

authorizing the
seller or supplier
to dissolve the
contract on a
discretionary
basis where the
same facility 1s
not granted to the
consumer, Or
permitting the
seller or supplier
to retain the sums
paid for services
not yet supplied
by him where 1t 1is
the seller or
supplier himself
who dissolves the
contract;

(g)

enabling the
seller or supplier
to terminate a
contract of
indeterminate
duration without
reasonable notice
except where there

wenn das gleiche Recht
nicht auch dem
Verbraucher eingerdumt
wird, und es dem
Gewerbetreibenden fur
den Fall, dafd er selbst
den Vertrag kundigt,
gestattet wird, die
Betrdge einzubehalten,
die fur von ihm noch
nicht erbrachte
Leistungen gezahlt
wurden;

g) es den
Gewerbetreibenden -
ausser bei Vorliegen
schwerwiegender Grunde -
gestattet ist, einen
unbefristeten Vertrag
ohne angemessene Frist zu
kindigen;

h) ein befristeter
Vertrag automatisch
verldngert wird, wenn
der Verbraucher sich
nicht gegenteilig
gedussert hat und als
Termin fur diese
Ausserung des Willens

des Verbrauchers, den
Vertrag nicht zu
verldngern, ein vom

Ablaufzeitpunkt des
Vertrages ungebuhrlich
weit entferntes Datum
festgelegt wurde;

i) die Zustimmung des
Verbrauchers zu Klauseln
unwiderlegbar
festgestellt wird,
denen er vor
Vertragsabschluff nicht
tatsdchlich Kenntnis
nehmen konnte;

von
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are serious
grounds for doing
SO;

(h)

automatically
extending a
contract of fixed
duration where the
consumer does not
indicate
otherwise, when
the deadline fixed
for the consumer
to express this
desire not to
extend the
contract 1is
unreasonably
early;

(1)

irrevocably
binding the
consumer to terms
with which he had
no real
opportunity of
becoming
acquainted before
the conclusion of
the contract;

(j)

enabling the
seller or supplier
to alter the terms
of the contract
unilaterally
without a valid
reason which is
specified in the
contract;

(k)

enabling the
seller or supplier
to alter

j) der Gewerbetreibende
die Vertragsklauseln
einseitig ohne triftigen
und im Vertrag
aufgefuhrten Grund
dandern kann;

k) der Gewerbetreibende
die Merkmale des zu
liefernden Erzeugnisses
oder der zu erbringenden
Dienstleistung einseitig
ohne triftigen Grund
dndern kann;

1) der Verkdufer einer
Ware oder der Erbringer
einer Dienstleistung den
Preis zum Zeitpunkt der
Lieferung festsetzen oder
erhohen kann, ohne daf}
der Verbraucher in beiden
Fallen ein
entsprechendes Recht hat,
vom Vertrag
zuruckzutreten, wenn der
Endpreis im Verhdltnis
zu dem Preis, der bei
Vertragsabschluf’
vereinbart wurde,
ist;

m) dem Gewerbetreibenden
das Recht eingerdumt ist
zu bestimmen, ob die
gelieferte Ware oder
erbrachte Dienstleistung
den Vertragsbestimmungen
entspricht, oder ihm das
ausschlieflliche Recht
zugestanden wird, die
Auslegung einer
Vertragsklausel
vorzunehmen;

zu hoch

n) die Verpflichtung des
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unilaterally
without a valid
reason any
characteristics of
the product or
service to be
provided;

(1)

providing for the
price of goods to
be determined at
the time of
delivery or
allowing a seller
of goods or
supplier of
services to
increase their
price without in
both cases giving
the consumer the
corresponding
right to cancel
the contract if
the final price 1s
too high in
relation to the
price agreed when
the contract was
concluded;

(m)

giving the seller
or supplier the
right to determine
whether the goods
or services
supplied are in
conformity with
the contract, or
giving him the
exclusive right to
interpret any term
of the contract;

(n)

Gewerbetreibenden zur
Einhaltung der von seinen
Vertretern eingegangenen
Verpflichtungen
eingeschrdankt wird oder
diese Verpflichtung von
der Einhaltung einer
besonderen Formvorschrift
abhdngig gemacht wird;

o) der Verbraucher allen
seinen Verpflichtungen
nachkommen mufd, obwohl
der Gewerbetreibende
seine Verpflichtungen
nicht erfuellt;

p) die Mdglichkeit
vorgesehen wird, dafd der
Vertrag ohne Zustimmung
des Verbrauchers vom
Gewerbetreibenden
abgetreten wird, wenn
dies moglicherweise eine
Verringerung der
Sicherheiten fur den
Verbraucher bewirkt;

q) dem Verbraucher die
Moglichkeit,
Rechtsbehelfe bei Gericht
einzulegen oder sonstige
Beschwerdemittel zu
ergreifen, genommen oder
erschwert wird, und zwar
insbesondere dadurch,
daf er ausschliefllich
auf ein nicht unter die
rechtlichen Bestimmungen
fallenden
Schiedsgerichtsverfahren
verwiesen wird, die ihm
zur Verfugung stehenden
Beweismittel
ungebuhrlich
eingeschrdankt werden
oder 1hm die Beweislast
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limiting the
seller’s or
supplier’s
obligation to
respect
commitments
undertaken by his
agents or making
his commitments
subject to
compliance
particular
formality;
(o)
obliging the
consumer to fulfil
all his
obligations where
the seller or
supplier does not
perform his;

(p)

giving the seller
or supplier the
possibility of
transferring his
rights and
obligations under
the contract,
where this may
serve to reduce
the guarantees for
the consumer,
without the
latter’ s
agreement;

(a)

excluding or
hindering the
consumer’ s right
to take legal
action or exercise
any other legal
remedy,

with a

auferlegt wird, die nach
dem geltenden Recht einer
anderen Vertragspartei
obldge.

2. Tragweite der
Buchstaben g), j) und 1)
a) Buchstabe g) steht
Klauseln nicht entgegen,
durch die sich der
Erbringer von
Finanzdienstleistungen
das Recht vorbehdalt,
einen unbefristeten
Vertrag einseitig und -
bei Vorliegen eines
triftigen Grundes -
fristlos zu kindigen,
sofern der
Gewerbetreibende die
Pflicht hat, die andere
Vertragspartei oder die
anderen Vertragsparteien
alsbald davon zu
unterrichten.

b) Buchstabe j) steht
Klauseln nicht entgegen,
durch die sich der
Erbringer von
Finanzdienstleistungen
das Recht vorbehdlt, den
von dem Verbraucher oder
an den Verbraucher zu
zahlenden Zinssatz oder
die Hohe anderer Kosten
fur
Finanzdienstleistungen in
begrindeten Fdallen ohne
Vorankundigung zu
dandern, sofern der
Gewerbetreibende die
Pflicht hat, die andere
Vertragspartei oder die
anderen Vertragsparteien
unverzueglich davon zu
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particularly by
requiring the
consumer to take
disputes
exclusively to
arbitration not
covered by legal
provisions, unduly
restricting the
evidence available
to him or imposing
on him a burden of
proof which,
according to the
applicable law,
should lie with
another party to
the contract.

2. Scope of
subparagraphs (g),
(j) and (1)

(a)

Subparagraph (g)
1s without
hindrance to terms
by which a
supplier of
financial services
reserves the right
to terminate
unilaterally a
contract of
indeterminate
duration without
notice where there
1s a valid reason,
provided that the
supplier 1s
required to
the other
contracting party
or parties thereof
immediately.

(b)

inform

unterrichten, und es
dieser oder diesen
freisteht, den Vertrag
alsbald zu kindigen.
Buchstabe j) steht ferner
Klauseln nicht entgegen,
durch die sich der
Gewerbetreibende das
Recht vorbehdlt,
einseitig die Bedingungen
eines unbefristeten
Vertrages zu dndern,
sofern es 1hm obliegt,
den Verbraucher hiervon
rechtzeitig in Kenntnis
zu setzen, und es diesen
freisteht, den Vertrag zu
kindigen.

c) Die Buchstaben g), j)
und 1) finden keine
Anwendung auf

- Geschafte mit
Wertpapieren,
Finanzpapieren und
anderen Erzeugnissen oder
Dienstleistungen, bel
denen der Preis von den
Verdnderungen einer
Notierung oder eines
Borsenindex oder von
Kursschwankungen auf dem
Kapitalmarkt abhdngt,

auf die der
Gewerbetreibende keinen
Einflufd hat;

- Vertrdge zum Kauf oder
Verkauf von

Fremdwa hrungen,
Reiseschecks oder
internationalen
Postanweisungen in
Fremdwd hrung.

d) Buchstabe 1) steht
Preisindexierungsklauseln
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Subparagraph (j)
1s without
hindrance to terms
under which a
supplier of
financial services
reserves the right
to alter the rate
of interest
payable by the
consumer or due to
the latter, or the
amount of other
charges for
financial services
without notice
where there is a
valid reason,
provided that the
supplier 1is
required to inform
the other
contracting party
or parties thereof
at the earliest
opportunity and
that the latter
are free to
dissolve the
contract
immediately.
Subparagraph (j)
1s also without
hindrance to terms
under which a
seller or supplier
reserves the right
to alter
unilaterally the
conditions of a
contract of
indeterminate
duration, provided
that he 1is

nicht entgegen, wenn
diese rechtmdssig sind
und der Modus der
Preisdnderung darin
ausdrucklich beschrieben
wird.
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required to inform
the consumer with
reasonable notice
and that the
consumer 1is free
to dissolve the
contract.

(c)

Subparagraphs (g),
(j) and (1) do not
apply to:
—transactions 1in
transferable
securities,
financial
instruments and
other products or
services where the
price 1s linked to
fluctuations in a
stock exchange
quotation or index
or a financial
market rate that
the seller or
supplier does not
control;
—contracts for
the purchase or
sale of foreign
currency,
traveller’s
cheques or
international
money orders
denominated in
foreign currency;
(d)

Subparagraph (1)
1s without
hindrance to
price-indexation
clauses, where
lawful, provided
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that the method by
which prices vary
1s explicitly
described.
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2. WP FR®S4 4178
Directive (EU) 2015/2302 of the European Parliament

and of the
travel and

Regulation

2011/83/EU

linked travel arrangements,

(EC) No 200672004 and Directive

Council of 25 November 2015 on package

amending

of the European Parliament and of the

Council and repealing Council Directive 90/314/EEC

#1iF 221
e =
Adp 4 enp The purpose of |[Der Zweck dieser

BT 1.
£ = B BB
wEBgIEE

oo BE A R

]}ﬁ]ﬁ&]j\ IR H O

this Directive
1s to
contribute to
the proper
functioning of
the internal
market and to
the
achievement of
a high and as
uniform as
possible level
of consumer
protection by
approximating
certain
aspects of the
laws,
regulations
and
administrative
provisions of
the Member
States 1n
respect of
contracts
between

travellers and

Richtlinie ist die
Angleichung bestimmter
Aspekte der Rechts- und
Verwaltungsvorschriften
der Mitgliedstaaten

fur Vertrdge uber
Pauschalreisen und
verbundene
Reiseleistungen
zwischen Reisenden und
Unternehmern, um so zum
ordnungsgemd f3en
Funktionieren des
Binnenmarkts und zu
einem hohen und
moglichst

einheitlichen
Verbraucherschutzniveau
beizutragen.

T REARR B EARAHELERLFHEMET T
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traders
relating to
package travel
and linked
travel
arrangements.

20 @ * bR

e Gl
¥ 1 1. This (1) Diese
Adpd G g | Directive Richtlinie gilt
S ﬁra * Z & |applies to fur
é«ﬂ:%éﬁil%*ﬁi?’ packages Pauschalreisen,
R R E RS Y F |offered for die Reisenden von
R R e i Baisk | sale or sold Unternehmern zum
RG] e by traders to |Verkauf angeboten

travellers oder verkauft

% 2 5 and to linked |werden, und fur
Aip k2@ LT travel verbundene

.

;\ff N PES
i@ﬂqi. 7 4p B AR

arrangements
facilitated
by traders
for
travellers.

2. This
Directive
does not
apply to:

(a)

packages and
linked travel
arrangements
covering a
period of
less than 24
hours unless
overnight
accommodation
1s included;
(b)

packages
offered, and
linked travel
arrangements
facilitated,

Reiseleistungen,
die Reisenden von
Unternehmern
vermittelt wurden.
(2) Diese
Richtlinie gilt
nicht fur

a)

Pauschalreisen und
verbundene
Reiseleistungen,
die weniger als 24
Stunden dauern, es
sel denn, es ist
eine Ubernachtung
inbegriffen;

b)

Pauschalreisen und
verbundene
Reiseleistungen,
die gelegentlich
und ohne
Gewinnabsicht und
nur einer
begrenzten Gruppe
von Reisenden
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occasionally
and on a not-
for-profit
basis and
only to a
limited group
of
travellers;
(c)

packages and
linked travel
arrangements
purchased on
the basis of
a general
agreement for
the
arrangement
of business
travel
between a
trader and
another
natural or
legal person
who 1s acting
for purposes
relating to
his trade,
business,
craft or
profession.

3. This
Directive
does not
affect
national
general
contract law
such as the
rules on the
validity,
formation or
effect of a

angeboten oder
vermittelt werden;
c)
Pauschalreisen und
verbundene
Reiseleistungen,
die auf der
Grundlage einer
allgemeinen
Vereinbarung fur
die Organisation
von
Geschdftsreisen
Zwischen einem
Unternehmer und
einer anderen
natirlichen oder
juristischen
Person, die zu
Zwecken handelt,
die ihrer
gewerblichen,
geschdftlichen,
handwerklichen
oder beruflichen

Tatigkeit
zugerechnet werden
konnen, erworben
werden.

(3) Diese

Richtlinie ldsst
das allgemeine
nationale
Vertragsrecht wie
die Bestimmungen

uber die
Wirksamkeit, das
Zustandekommen

oder die Wirkungen
eines Vertrags,
sowelt Aspekte des
allgemeinen
Vertragsrechts 1in
dieser Richtlinie
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general

in this

contract,
insofar as

contract law
aspects are

not regulated

Directive.

nicht geregelt
werden, unberuhrt.
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For the
purposes of
this
Directive,
following
definitions
apply:

(1)

‘“travel
service’
means:

(a)
carriage of
passengers;
(b)
accommodation
which is not
intrinsically
part of
carriage of
passengers and
1s not for
residential
purposes;

(c)

rental of
cars, other
motor vehicles
within the
meaning of
Article 3(11)
of Directive
2007/46/EC of
the European

the

Fur die Zwecke dieser
Richtlinie bezeichnet
der Ausdruck

1.

,Reiseleistung “

a)

die Befdrderung von
Personen;

b)

die Unterbringung, bel
der es sich nicht um
einen wesensmdfiigen
Bestandteil der
Beforderung von Personen
handelt und zu anderen
Zwecken als Wohnzwecken;
c)

die Autovermietung oder
die Vermietung anderer
Kraftfahrzeuge im Sinne
des Artikels 3 Nummer 11
der Richtlinie
2007/46/EG des
Europdischen Parlaments
und des Rates (16) oder
von Kraftrddern der
Fiuhrerscheinklasse A
gemdfd Artikel 4 Absatz 3
Buchstabe c der
Richtlinie 2006/126/EG
des Europdischen
Parlaments und des Rates
(17);

d)
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Parliament and
of the Council
(16), or
motorcycles
requiring a
Category A
driving
licence 1n
accordance
with point
of Article
4(3) of
Directive
2006/126/EC of
the European
Parliament and
of the Council
(17);

(d)

any other
tourist
service not
intrinsically
part of a
travel service
within the
meaning of
points (a),
(b) or (c);
(2)

‘package’
means a
combination of
at least two
different
types of
travel
services for
the purpose of
the same trip
or holiday,
1f:

(a)

those services

(c)

jede andere touristische
Leistung, die nicht
wesensmdaflig Bestandteil
einer Reiseleistung im
Sinne der Buchstaben a,
b oder ¢ ist;
2.
,Pauschalreise
Kombination aus
mindestens zwel
verschiedenen Arten von
Reiseleistungen fuir den
Zweck derselben Reise,
wenn

a)

diese Leistungen von
einem Unternehmer auf
Wunsch oder entsprechend
einer Auswahl des
Reisenden vor Abschluss
eines einzigen Vertrags
iber sdmtliche
Leistungen
zusammengestellt werden
oder

b)

diese Leistungen
unabhdngig davon, ob
separate Vertrdge mit
den jeweiligen
Erbringern der
Reiseleistungen
geschlossen werden,

i)

In einer einzigen
Vertriebsstelle erworben
werden und diese
Leistungen vor der
Zustimmung des Reisenden
zur Zahlung ausgewdahlt
wurden,

11)

zu einem Pauschal- oder
Gesamtpreis angeboten,

eine
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are combined
by one trader,
including at
the request of
or in
accordance
with the
selection of
the traveller,
before a
single
contract on
all services
1s concluded;
or

(b)
irrespective
of whether
separate
contracts are
concluded with
individual
travel service
providers,
those services
are:

(1)

purchased from
a single point
of sale and
those services
have been
selected
before the
traveller
agrees to pay,
(ii)

offered, sold
or charged at
an inclusive
or total
price,

(i11)

advertised or

verkauft oder in
Rechnung gestellt
werden,

111)

unter der Bezeichnung
,Pauschalreise oder
einer dhnlichen
Bezeichnung beworben
oder verkauft werden,
1V)

nach Abschluss eines
Vertrags, 1in dem der
Unternehmer den
Reisenden dazu
berechtigt, eine Auswahl
unter verschiedenen
Arten von
Reiseleistungen zu
treffen,
zusammengestellt werden
oder

V)

von einzelnen
Unternehmern uber
verbundene Online-
Buchungsverfahren
erworben werden, bei
denen der Name des
Reisenden, Zahlungsdaten
und die E-Mail-Adresse
von dem Unternehmer, mit
dem der erste Vertrag
geschlossen wurde, an
einen oder mehrere
andere Unternehmer
ubermittelt werden und
ein Vertrag mit
Letztgenanntem/n
spatestens 24 Stunden
nach Bestdtigung der
Buchung der ersten
Reiseleistung
abgeschlossen wird.
Eine Kombination von
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sold under the
term

‘package’ or
under a
similar term,
(iv)
combined after
the conclusion
of a contract
by which a
trader
entitles the
traveller to
choose among a
selection of
different
types of
travel
services, or
(v)
purchased from
separate
traders
through linked
online booking
processes
where the
traveller’s
name, payment
details and e-
mail address
are
transmitted
from the
trader with
whom the first
contract 1is
concluded to
another trader
or traders and
a contract
with the
latter trader
or traders 1is

Reiseleistungen, bei
denen nicht mehr als
eine Art der
Reiseleistung im Sinne
der Nummer 1 Buchstaben
a, b oder c mit einer
oder mehr als einer
touristischen Leistung
im Sinne der Nummer 1
Buchstabe d kombiniert
wird, 1st keine
Pauschalreise,
letztgenannten
Leistungen

a)

keinen erheblichen
Anteil am Gesamtwert der
Kombination ausmachen
und nicht als
wesentliches Merkmal der
Kombination beworben
werden und auch nicht
sonst ein wesentliches
Merkmal der Kombination
darstellen oder

b)

erst nach Beginn der
Erbringung einer
Reiseleistung im Sinne
der Nummer 1 Buchstaben
a, b oder c ausgewdhlt
und erworben werden;

3.

.Pauschalreisevertrag “ e
inen Vertrag uber eine
Pauschalreise als Ganzes
oder, wenn die Reise auf
der Grundlage separater
Vertrdge angeboten wird,
alle Vertrdage uber die
in der Pauschalreise
zusammengefassten
Reiseleistungen;

4.

wenn die
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concluded at
the latest 24
hours after
the
confirmation
of the booking
of the first
travel
service.

A combination
of travel
services where
not more than
one type of
travel service
as referred to
in point (a),
(b) or (c) of
point 1 1s
combined with
one Or more
tourist
services as
referred to
point (d) of
point 1 1s not
a package if
the latter
services:

(a)

do not account
for a
significant
proportion of
the value of
the
combination
and are not
advertised as
and do not
otherwise
represent an
essential
feature of the

1n

,Beginn der

Pauschalreise den
Zeitpunkt, zu dem die
Erbringung der in einer

Pauschalreise
zusammengefassten

Reiseleistungen beginnt;
D.

,verbundene
Reiseleistungen mindest
ens zwel verschiedene

Arten von
Reiseleistungen, die fur
den Zweck derselben
Reise erworben werden,
bei der es sich nicht um
eine Pauschalreise
handelt, die zu dem
Abschluss von separaten
Vertrdgen mit den
jeweiligen Erbringern
der Reiseleistungen
fiuhren, wenn ein
Unternehmer Folgendes
vermittelt:

a)

anldsslich eines
einzigen Besuchs in
seiner Vertriebsstelle
oder eines einzigen
Kontakts mit seiner
Vertriebsstelle die
getrennte Auswahl und
die getrennte Zahlung
jeder Reiseleistung
durch die Reisenden oder
b)

in gezielter Weise den
Erwerb mindestens einer
weiteren Reiseleistung
eines anderen
Unternehmers, sofern ein
Vertrag mit diesem
anderen Unternehmer
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combination;
or

(b)

are selected
and purchased
only after the
performance of
a travel
service as
referred to in
point (a), (b)
or (c) of
point 1 has
started;

(3)

‘package
travel
contract’
means a
contract on
the package as
a whole or, if
the package 1is
provided under
separate
contracts,
contracts
covering
travel
services
included 1in
the package;
(4)

‘start of the
package’
means the
beginning of
the
performance of
travel
services
included 1in
the package;
(5)

all

spatestens 24 Stunden
nach Bestdtigung der
Buchung der ersten
Reiseleistung
geschlossen wird.

Wird nicht mehr als eine
Art der Reiseleistung iIm
Sinne der Nummer 1
Buchstaben a, b oder c
und eine oder mehr als
eine touristische
Leistung im Sinne der
Nummer 1 Buchstabe d
erworben, so handelt es
sich dabei nicht um
verbundene
Reiseleistungen, wenn
die letztgenannten
Leistungen keinen
erheblichen Anteil am
Wert der Kombination
ausmachen und nicht als
wesentliches Merkmal der
Kombination beworben
werden und auch nicht
sonst ein wesentliches
Merkmal der Reise
darstellen;

6.

.,Reisender “ jede Person,
die auf der Grundlage
dieser Richtlinie einen
Vertrag schlieflen mdchte
oder die zu einer Reise
auf der Grundlage eines
im Rahmen dieser
Richtlinie geschlossenen
Vertrags berechtigt ist;
T.

o,Unternehmer “ jede
natuirliche oder
juristische Person,
unabhdngig davon, ob
Letztere 6ffentlicher
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‘linked
travel
arrangement’
means at least
two different
types of
travel
services
purchased for
the purpose of
the same trip
or holiday,
not
constituting a
package,
resulting in
the conclusion
of separate
contracts with
the individual
travel service
providers, 1if
a trader
facilitates:
(a)
on the
occasion of a
single visit
Oor contact
with his point

of sale, the
separate
selection and
separate

payment of
each travel
service by
travellers; or
(b)

in a targeted
manner, the
procurement of
at least one
additional

oder privater Natur 1ist,
die bei von dieser
Richtlinie erfassten
Vertrdgen selbst oder
durch eine andere
Person, die in ihrem
Namen oder Auftrag
handelt, zu Zwecken
tdtig wird, die i1hrer
gewerblichen,
geschdftlichen,
handwerklichen oder
beruflichen Tdtigkeit
zugerechnet werden
konnen, unabhdngig
davon, ob sie in ihrer
Eigenschaft als
Reiseveranstalter,
Reisevermittler,
Unternehmer, der
verbundene
Reiseleistungen
vermittelt oder als ein
Erbringer von
Reiseleistungen handelt;
8.
.,Reiseveranstalter
n Unternehmer, der
entweder direkt oder
iber einen anderen
Unternehmer oder
gemeinsam mit einem
anderen Unternehmer
Pauschalreisen
zusammenstellt und
verkauft oder zum
Verkauf anbietet, oder
den Unternehmer, der die
Daten des Reisenden im
Einklang mit Nummer 2
Buchstabe b Ziffer v an
einen anderen
Unternehmer ubermittelt;
9.

eine
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travel service
from another
trader where a
contract with
such other
trader 1is
concluded at
the latest 24
hours after
the
confirmation
of the booking
of the first
travel
service.

Where not more
than one type
of travel
service as
referred to in
point (a), (b)
or (c) of
point 1 and
one or more
tourist
services as
referred to in
point (d) of
point 1 are
purchased,
they do not
constitute a
linked travel
arrangement 1f
the latter
services do
not account
for a
significant
proportion of
the combined
value of the
services and
are not

L,Reisevermittler “ einen
anderen Unternehmer als
den Reiseveranstalter,
der von einem
Reiseveranstalter
zusammengestellte
Pauschalreisen verkauft
oder zum Verkauf

anbietet;

10.

,Niederlassung “ eine
Niederlassung im Sinne

des Artikels 4 Nummer 5
der Richtlinie
2006/123/EG;

I1.

.dauerhafter
Datentrdager “ jedes
Medium, das es dem
Reisenden oder dem
Unternehmer gestattet,
an 1hn persdnlich
gerichtete Informationen
derart zu speichern,
dass er sie in der Folge
fiur eine fur die Zwecke
der Informationen
angemessene Dauer
einsehen kann, und das
die unverdnderte
Wiedergabe der
gespeicherten
Informationen
ermoglicht;

12.

sunvermeidbare und
aullergewdohnliche
Umstdnde eine
Situation auflerhalb der
Kontrolle der Partei,
die eine solche
Situation geltend macht,
deren Folgen sich auch
dann nicht hdtten
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advertised as,
and do not
otherwise
represent,
essential
feature of the
trip or
holiday.
(6)

‘“traveller’
means any
person who
seeking to
conclude a
contract, or
1s entitled to
travel on the
basis of a
contract
concluded,
within the
scope of this
Directive;
(1)

‘“trader’
means any
natural person
or any legal
person,
irrespective
of whether
privately or
publicly
owned, who
acting,
including
through any
other person
acting 1in his
name or on his
behalf, for
purposes
relating to
his trade,

an

1S

1s

vermeiden lassen,
alle zumutbaren
Vorkehrungen getroffen
worden wdren;

13.
L,Vertragswidrigkeit
Nichterbringung oder
mangelhafte Erbringung
der in einer
Pauschalreise
zusammengefassten
Reiseleistungen;

14.

o,Minderjdhriger “ eine
Person unter achtzehn
Jahren;

15.

.vertriebsstelle alle
Gewerberdaume, unabhdngig
davon, ob sie beweglich
oder unbeweglich sind,
oder Einzelhandels-
Webseiten oder dhnliche
Online-
Verkaufsplattformen,
auch wenn die
Einzelhandels-Webseiten
oder Online-
Verkaufsplattformen den
Reisenden als
einheitliche Plattform
prdasentiert werden,
einschliefflich eines
Telefondienstes;

16.

oRuckbeforderung “ die
Ruckkehr des Reisenden
an den Ausgangsort oder
an einen anderen Ort,
auf den sich die
Vertragsparteien
einigen.

wenn

“die

[
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business,
craft or
profession
relation to
contracts
covered by
this
Directive,
whether acting
in the
capacity of
organiser,
retailer,
trader
facilitating a
linked travel
arrangement or
as a travel
service
provider;

(8)

‘organiser’
means a trader
who combines
and sells or
offers for
sale packages,
either
directly or
through
another trader
or together
with another
trader, or the
trader who
transmits the
traveller’s
data to
another trader
in accordance
with point
(b)(v) of
point 2;

(9)

in
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‘retailer’
means a trader
other than the
organiser who
sells or
offers for
sale packages
combined by an
organiser;
(10)

‘establishmen
t’ means
establishment
as defined in
point b5 of
Article 4 of
Directive
2006/123/EC;
(11)

‘durable
medium’ means
any instrument
which enables
the traveller
or the trader
to store
information
addressed
personally to
him in a way
accessible for
future
reference for
a period of
time adequate
for the
purposes of
the
information
and which
allows the
unchanged
reproduction
of the
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information
stored;
(12)

‘unavoidable
and
extraordinary
circumstances

means a
situation
beyond the
control of the
party who
invokes such a
situation and
the
consequences
of which could
not have been
avoided even
if all
reasonable
measures had
been taken;
(13)

‘lack of
conformity’
means a
failure to
perform or
improper
performance of
the travel
services
included in a
package;

(14)

‘minor’
means a person
below the age
of 18 years;
(15)

‘point of
sale’ means
any retail
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premises,
whether
movable or
immovable,
a retail
website or
similar online
sales
facility,
including
where retail
websites or
online sales
facilities are
presented to
travellers as
a single
facility,
including a
telephone
service;

(16)
‘repatriation
means the

traveller’s
return to the
place of
departure or
to another
place the
contracting
parties agree

or

upon.
¥4 gt s 2B AR
?‘;é }}:‘[?'

F A4 s 73 AT |Unless Sofern diese
H*AR?® & |otherwise Richtlinie nichts
HpREzE? &Y |provided for |anderes bestimmt,

B FEAdp 4R | in this erhalten die

A B2 e & |Directive, Mitgliedstaaten weder
L@ %% k4R |Member States |von den Bestimmungen
sk (7K %#E 2 { |shall not dieser Richtlinie

Bt & { B &2 % |maintain or abweichende nationale

introduce, 1in

Rechtsvorschriften
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their

national
provisions
diverging
from those

this
Directive,
including

stringent
provisions
which would
ensure a
different
level of
traveller
protection.

law,

laid down 1n

more or less

aufrecht noch fuhren
sie solche ein; dies
gilt auch fur
strengere oder weniger
strenge
Rechtsvorschriften zur
Gewdhrleistung eines
anderen Schutzniveaus
fiur den Reisenden.

$ 17 F BA i

7 R =
% 1 38 1. Member (1) Die
* B MBEmiFi |States shall |Mitgliedstaaten stellen
H B MK |ensure that sicher, dass in ihrem
i%éﬁ%w%%dﬁ » |organisers Hoheitsgebiet
¥ Z & v & |established niedergelassene
Zort 2 %3 |in their Reiseveranstalter
2 i i o & |territory Sicherheit fur die
BRI provide Erstattung aller von
I+ Fe B e R | security for Reisenden oder in deren
#H A A - & |the refund of |Namen geleisteten
%#&@iﬁ » 7 J& |all payments Zahlungen leisten,
¥ £ it £ % |made by or on |sofern die betreffenden
B > %MK * |behalf of Leistungen infolge der
ek k=% | travellers Insolvenz des
PRI 0¥ 4 o insofar as Reiseveranstalters
A A R the relevant nicht erbracht werden.
> @ i K |services are Soweit die Beforderung
o8 A% &Y |not performed [von Personen im
W e EXFMmD [as a Pauschalreisevertrag
@1%6% » g 11 iZ | consequence inbegriffen ist,
o St g A | of the leisten die
g E# 3l » 12 = |organiser’ s Reiseveranstalter auch
R % e % insolvency. Sicherheit fur die
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174




R L A

!
PN

A
Rl
R

19
TF e ole e o

A«
baN
ETIN A A1 M TN

Ty
-

\k\\“':

&)

7z
Rz
b4 B

2l 3z

% mw}

>
&

-

©H w
A
It

m
paiN

OO o R R R
R B R R R

B R -

U mp W T ek (N
T % ko
. ‘?&\ UG

S )
b

%

=
o

FH
= E KT
GE o
e R
A P 3

“G 7 it

ok o~ s OV
& ”;‘1 ik =

S e R

J\,
i

iy

™ . B

® g

AW E TN

fiiag

=

ik
AR o
a“ﬁm}\‘

o e AR pd o~ mhy &
=

|

(&

carriage of
passengers
included in
the package
travel
contract,
organisers
shall also
provide
security for
the
travellers’
repatriation.
Continuation
of the
package may
be offered.
Organisers
not
established
in a Member
State which
sell or offer
for sale
packages in a
Member State,
or which by
any means
direct such
activities to
a Member
State, shall
be obliged to
provide the
security 1in
accordance
with the law
of that
Member State.

1s

2. The
security
referred to

Reisenden. Eine
Fortsetzung der
Pauschalreise kann
angeboten werden.
Reiseveranstalter,
nicht in einem
Mitgliedstaat
niedergelassen sind und
die in einem
Mitgliedstaat
Pauschalreisen
verkaufen oder zum
Verkauf anbieten oder
in irgendeiner Weise
solche Tdtigkeiten auf
einen Mitgliedstaat
ausrichten, sind
verpflichtet, nach dem
Recht dieses
Mitgliedstaats
Sicherheit zu leisten.
(2) Die Sicherheit
gemafd Absatz 1 muss
wirksam sein und die
nach verninftigenm
Ermessen vorhersehbaren
Kosten abdecken. Sie
muss die Betrdge der
Zahlungen abdecken, die
von Reisenden oder 1in
ithrem Namen in Bezug
auf Pauschalreisen
geleistet wurden, unter
Berdicksichtigung der
Dauer des Zeitraums
zwischen den
Anzahlungen und
endguiltigen Zahlungen
und der Beendigung der
Pauschalreisen sowie
der geschdtzten Kosten
einer Ruckbeforderung
im Fall der Insolvenz
des Veranstalters.

die
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in paragraph
1 shall be
effective and
shall cover
reasonably
foreseeable
costs. It
shall cover
the amounts
of payments
made by or on
behalf of
travellers 1in
respect of
packages,
taking into
account the
length of the
period
between down
payments and
final
payments and
the
completion of
the packages,
as well as
the estimated
cost for
repatriations
in the event
of the
organiser’ s
insolvency.

3. An
organiser’ s
insolvency
protection
shall benefit
travellers
regardless of
their place
of residence,
the place of

(3) Die
Insolvenzabsicherung
eines Veranstalters
kommt Reisenden
ungeachtet ihres
Wohnsitzes, des Orts
der Abreise oder des
Verkaufsorts der
Pauschalreise und
unabhdngig von dem
Mitgliedstaat, 1in dem
die Einrichtung, die
fur die
Insolvenzabsicherung
zustdndig 1ist,
ansdssig 1st,
(4) Wird die
Erbringung der
vertraglichen
Pauschalreiseleistungen
durch die Insolvenz des
Veranstalters
beeintrdachtigt, so
steht die Sicherheit
kostenlos zur
Verfudigung, um
Ruckbefdorderungen und,
falls erforderlich, die
Finanzierung von
Unterkinften vor der
Riuckbefdorderung
sicherzustellen.

(5H) Fur nicht
erbrachte
Reiseleistungen wird
die Erstattung
unverzuglich nach der
Beantragung durch den
Reisenden vorgenommen.

zugute.
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departure or
where the
package 1s
sold and
irrespective
of the Member
State where
the entity 1n
charge of the
insolvency
protection 1s
located.

4. When the
performance
of the
package 1s
affected by
the
organiser’ s
insolvency,
the security
shall be
available
free of
charge to
ensure
repatriations
and, 1if
necessary,
the financing
of
accommodation
prior to the
repatriation.
5. For travel
services that
have not been
performed,
refunds shall
be provided
without undue
delay after
the
traveller’ s
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¥ 1 1. Member (1) Die Mitgliedstaaten
o2 R States shall erkennen jede
AR recognise as Insolvenzabsicherung, die
PRI meeting the ein Reiseveranstalter nach
i%éﬂ% requirements Maflgabe der Mafnahmen
bl H of their seines
& H oA national Niederlassungsmitgliedstaats
R measures zur Umsetzung des Artikels
AR transposing 17 leistet, als Erfullung
T Article 17 any |der Anforderungen ihrer
& * 4y insolvency nationalen Maffnahmen an.
£ % 17 |protection an | (2) Die Mitgliedstaaten
PE TR organiser bestimmen zentrale
B~ gk provides under |Kontaktstellen zur
A 3 such measures |Erleichterung der
¥ o of the Member |Verwaltungszusammenarbeit
State of his und der Aufsicht uber die
2 7 establishment. |in verschiedenen
= A 2. Member Mitgliedstaaten tdtigen
(: 8 States shall Reiseveranstalter. Sie
& 3p designate teilen die Kontaktdaten
- v central dieser Stellen allen anderen
TN I contact points [Mitgliedstaaten und der
o to facilitate |Kommission mit.
riE_ig the (3) Die zentralen
i 3t A administrative |Kontaktstellen stellen
fe o= B cooperation einander alle notwendigen
I and Informationen uber die
EF ek supervision of |Anforderungen ihrer
5 organisers nationalen
#K%J% operating in Insolvenzschutzsysteme und
£ {7 JT different die Einrichtung oder
& T 4r Member States. |Einrichtungen, die fur die
e They shall Insolvenzabsicherung
notify the spezifischer
% 3 7 contact Reiseveranstalter in ihrem
v B details of Hoheitsgebiet zustdndig
KA those contact sind, zur Verfugung. Die
B ip 3 points to all zentralen Kontaktstellen
# &7 other Member gewdhren einander Zugang zu
BMH R States and the |allen verfugbaren
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Commission.

3. The central
contact points
shall make
available to
each other all
necessary
information on
their national
insolvency
protection
requirements
and the
identity of
the entity or
entities 1n
charge of the
insolvency
protection for
specific
organisers
established in
their
territory.
Those contact
points shall
grant each
other access
to any
available
inventory
listing
organisers
which are 1in
compliance
with their
insolvency
protection
obligations.
Any such
inventory
shall be
publicly
accessible,

Verzeichnissen, in denen die
Reiseveranstalter
aufgefuhrt sind,
Pflicht zur
Insolvenzabsicherung
nachgekommen sind. Alle
diese Verzeichnisse sind
o0ffentlich zugdnglich, auch
online.

(4) Hat ein Mitgliedstaat
Zweifel an der
Insolvenzabsicherung eines
Reiseveranstalters, so
wendet er sich zwecks
Kldrung an den
Niederlassungsmitgliedstaat
des Reiseveranstalters. Die
Mitgliedstaaten beantworten
Ersuchen aus anderen
Mitgliedstaaten unter
Berucksichtigung der
Dringlichkeit und
Komplexitdat der
Angelegenheit so rasch wie
moglich. In jedem Fall wird
eine erste Antwort
spatestens innerhalb von 15
Arbeitstagen nach Eingang
des Ersuchens erteilt.

die ihrer
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%5 e 4. If a Member
23 State has
Ao doubts about
2 = an organiser’ s
K e insolvency
[ZEN protection, 1t
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Member State
of

e ) %;:‘r‘;m Nl 1€ g 4 F & 38 o 1ok
. R
\ sl
oe@Ee R TE S e B

v establishment.
is Member States
e shall respond
Feoo to requests
A & from other
e Member States
I ¥E as quickly as
T possible

Ul taking into

is 15 ® |account the
urgency and
A complexity of
the matter. In
any event a
first response
shall be
issued at the
latest within
15 working
days from
receiving the
request.
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Directive (EU) 2015/2302 of the European Parliament

and of the Council on package travel and linked

travel arrangements

they must ensure
that the
protection 1s
effective in
accordance with

T R~

(4)B &2 |(bH)Insolvency 4. Insolvenzschutz

Lo protection GemdR Artikel 17 der
& R R e Pauschalreiserichtlinie
¥ip 4 % |According to mussen Reiseveranstalter
17 v 3#% Article 17 of Sicherheit fur die
% %% | the PTD, Erstattung aller von
AR F] |organisers must Reisenden geleisteten
ﬁ&ié;% provide security |Zahlungen leisten, sofern
#2#% & |for the refund die betreffenden
W% of all payments Leistungen infolge der
PR%&%” made by Insolvenz des
&5 %% |travellers Reiseveranstalters nicht
#t& @2 |insofar as the erbracht werden. Soweit
“r3 37 |relevant travel die Befdrderung von
e1i9 30 | services are not |Personen in der
% o |performed as a Pauschalreise inbegriffen
® % {74 |consequence of 1st, leisten die
® ¢ 7z 3%k |the organiser’ s |Reiseveranstalter auch
%iﬁﬁﬁ insolvency. That |Sicherheit fur die
ﬁ ' 3% 4 |security shall Ruckbefdorderung der
#ehi K |also cover the Reisenden. Zwar bleibt es
43 R [travellers’ den Mitgliedstaaten
Z % %L e |repatriation i1f uberlassen, wie der
¥ E R carriage of Insolvenzschutz
* o k2 X | passengers 1S auszugestalten 1st, sie
% % F |included in the mu ssen aber
+ B B ¥ |package. While gewdhrleisten, dass der
B A& %3 |Member States Schutz gemdaf den in
> £ 2 |retained Artikel 17 der
A% ¥ » |discretion as to |Pauschalreiserichtlinie
e &% B |the way 1n which |[niedergelegten
B R insolvency Anforderungen wirksam
#gﬁ s protection 1s to |1st. Insgesamt hat die
17 % 3 be arranged, Pauschalreiserichtlinie

von 2015 zu einer
erheblichen Verbesserung
der nationalen
Insolvenzschutzsysteme 1im
Vergleich zu den Systemen
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the requirements
laid down in
Article 17 of
the PTD.

Overall, the
2015 PTD has led
to a significant
improvement of
the national
insolvency
protection
systems compared
to the one under
the 1990 PTD. In
21 Member
States, the
insolvency
protection 1s
organised by the
sector itself,
either through
private
guarantee funds,
insurance
companies, a
combination of
both or other
forms of private
arrangement,
such as bank
guarantees. Two
Member States
(Finland and
Portugal) have
set up a
guarantee fund
established as a
public entity.
Four Member
States (Czechia,
Denmark, Malta,
Poland) and the
UK have a mixed
system, which

gemafd der
Pauschalreiserichtlinie
aus dem Jahr 1990
gefuhrt. In 21
Mitgliedstaaten wird der
Insolvenzschutz von der
Branche selbst
organisiert, entweder
durch private
Garantiefonds,
Versicherungsgesellschaft
en, eine Kombination aus
beidem oder durch andere
Formen privater
Vereinbarungen wie
Bankgarantien. Zweli
Mitgliedstaaten (Finnland
und Portugal) haben einen
als offentliche
Einrichtung konzipierten
Garantiefonds geschaffen.
Vier Mitgliedstaaten
(Tschechien, Ddnemark,
Malta, Polen) und das
Vereinigte Kdnigreich
setzen auf ein gemischtes
System; das bedeutet,
dass eine private
Absicherung durch einen
o0 ffentlich verwalteten
Garantiefonds ergdnzt
wird (zweifache
Absicherung) oder dass
die Garantiefonds von
offentlich-privaten
Einrichtungen verwaltet
werden.

4.1. Funktionsweise der
Insolvenzschutzregelungen
- die Insolvenz von
Thomas Cook

Die im September 2019
bekannt gewordene Pleite
der im Vereinigten
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means that a
form of private
security 1s
complemented by
a publicly
administered
guarantee fund
(double layer)
or that the
guarantee funds
are administered
by private-
public
organisations.
4.1. Functioning
of insolvency
protection
schemes -
Thomas Cook
bankruptcy
The failure 1in
September 2019
of the UK based
Thomas Cook
Group plc., one
of the world’ s
leading leisure
travel groups,
with sales of
£9.6 billion and
around 19
million clients
in the year
prior to its
bankruptcy,
shock-waves
through the
whole tourism
sector. Thomas
Cook was active
across the EU
through
different
subsidiaries and

the

sent

Konigreich ansdssigen
Thomas Cook Group plec.,
einer der weltweit
fiuhrenden Konzerne fur
Urlaubsreisen mit einem
Umsatz von 9,6 Mrd. GBP
und rund 19 Millionen
Kunden 1im Jahr vor der
Insolvenz, sendete
Schockwellen durch die
gesamte Tourismusbranche.
Thomas Cook war in der
gesamten EU durch
verschiedene
Tochtergesellschaften und
Marken 1in mehreren
Mitgliedstaaten tdtig und
beschdftigte mehr als 21,
000 Mitarbeiter. Von der
Insolvenz waren rund
600,000 Urlauber
betroffen, die entweder
zuruickbefordert werden
mussten oder denen der
angezahlte Betrag
erstattet werden musste.

Reisende in fast allen
EU-Landern waren
betroffen.

Sofern Reisende eine
Pauschalreise erworben
hatten, fielen sie unter
die entsprechenden
nationalen
Insolvenzschutzregelungen

Die britische
Zivilluftfahrtbehorde
(Civil Aviation
Authority, CAA)
organisierte die grofdite
Riuckbefdrderung in
Friedenszeiten von mehr
als 140,000 Reisenden.
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brands in
several Member
States and had
more than 21,000
employees. The
bankruptcy
affected around
600,000
holidaymakers,
who either had
to be
repatriated or
reimbursed the
money they had
paid in advance.
Travellers in
almost all EU
countries were
affected.

To the extent
that travellers
had bought a
package tour,
they were
covered by the
relevant
national
insolvency
protection
schemes.

The UK Civil
Aviation
Authority (CAA)
organised the
largest
peacetime
repatriation of
more than
140,000
travellers. In
the UK alone,
the competent
authority
settled around

Allein 1m Vereinigten
Konigreich regelte die
zustdndige Behdrde rund
340,000 Anspruiche mit
einem Wert von fast 350
Mio. GBP, die unter die
Insolvenzschutzregelung
der staatlichen Air
Travel Organiser’s
Licence (ATOL) fielen
(FuBnote 41).

Durch die Insolvenz der
deutschen
Tochtergesellschaften von
Thomas Cook saflen etwa
140,000 Reisende im
Ausland fest, die
mithilfe des
Insolvenzschutzanbieters
Zurich Versicherungen
zuruickbefdordert wurden
(Fulnote 42). Der
Insolvenzschutz reichte
jedoch nicht aus, um die
Erstattungen von
Reisenden, die ihre Reise
noch nicht angetreten
hatten, vollstdndig
abzudecken
(schdtzungsweise 287, 4
Mio. EUR), da eine
Haftungsobergrenze der
Versicherungsgesellschaft
fiur dieses Risiko galt
(Fuflnote 43). Die
Bundesregierung sagte
allen betroffenen
Reisenden einen Ausgleich
der Differenz zwischen
ithren Anzahlungen und dem
Betrag zu, den sie von
der
Versicherungsgesellschaft
, bel der die insolventen
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340,000 claims, Thomas-Cook-Unternehmen

at a value of einen Versicherungsschutz
almost £350 abgeschlossen hatten, als
million covered Erstattung erhalten haben
by the (FuBnote 44). Nach
government-run Angaben der deutschen

Air Travel Behdrden hatten Anfang
Organiser’s Februar 2021 105 306
Licence (ATOL) Reisende ihre

protection Registrierung fur solche
scheme (note Forderungen

41). abgeschlossen, und bis zu
The bankruptcy 10,000 Registrierungen

of Thomas konnten moglicherweise
Cook’ s German noch abgeschlossen werden
subsidiaries (Fuflnote 45).

left around In Frankreich waren mehr
140,000 als 53,000 Reisende
travellers betroffen, und die
stranded abroad, |Ausgaben aus dem

who were Reisegarantiefonds APST,

repatriated with |dber den die

the help of the franzosischen

insolvency Tochtergesellschaften von
protection Thomas Cook abgesichert
provider Zurich waren, werden auf 40 bis
Versicherungen 50 Mio. EUR geschdtzt. 10
(note 42). The 500 Reisende wurden

insolvency zuruckbefordert, und
protection, mehr als 30,000 Kunden
however, was konnten i1hren Urlaub

insufficient to uber andere
fully cover the Reiseveranstalter

refunds of antreten.

travellers not Erstattungszahlungen fur
yet at their mehr als 11 500 Reisende
destination konnen erst erfolgen,
(estimated 287.4 |wenn das

million EUR), Insolvenzverfahren

because of a cap |abgeschlossen 1st und
in the liability |alle berechtigten

of insurance Erstattungsantrdge
companies abschlieflend bearbeitet
covering this wurden.
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risk (note 43).
The federal
government
committed to
compensate all
affected
travellers for
the difference
between their
pre-payments and
the amount of
refunds received
from the
insurance
company covering
the insolvent
Thomas Cook
companies (note
44). According
to information
provided by the
German
authorities, at
the beginning of
February 2021,
105 306
travellers had
completed their
registrations
for such claims
and up to 10,000
registrations

Thomas Cook verfugte
weiterhin uber einen
Insolvenzschutz in jedem
Mitgliedstaat, in dem
seine verschiedenen
Tochtergesellschaften
niedergelassen waren,
verliefd sich nicht auf
die gegenseitige
Anerkennung des
Insolvenzschutzes gemaf3
der
Pauschalreiserichtlinie.
Daher wurden die Kosten
fur die Ruickbefdrderung
der betroffenen Reisenden
in der gesamten EU und
fur die diesen Reisenden
zu leistenden
Erstattungen auf die
verschiedenen
Insolvenzschutzanbieter
in den Mitgliedstaaten
aufgeteilt und gingen
nicht zulasten eines
einzigen
Reisegarantiefonds oder
einer einzigen
Versicherungsgesellschaft

und

4.2. Bewertung
4.2.1.Rickbeforderung

1954 B |could possibly von Reisenden und

T REE |still be Erstattung von Zahlungen
9F M > |completed (note In Anbetracht des

- I 45). Ausmafles des Konkurses
2021 = In France, more von Thomas Cook scheinen
2 " 4 % |than 53,000 die

k> ¢ 3 |travellers were Insolvenzschutzsysteme
105,306 |affected and the |insgesamt gut

% % |costs for the funktioniert zu haben,

= 7 3 |travel guarantee |obwohl sie stark belastet
z ppen? | fund APST, that worden waren. Die

i % & |covered Thomas betroffenen Reisenden,
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Cook™ s French
subsidiaries,
are estimated
between 40 and
50 million EUR.
Around 10 500
travellers were
repatriated and
more than 30,000
customers could
spend their
holidays with
other tour
operators. The
refund of more
than 11 500
travellers can
start only once
the insolvency
procedure 1s
finalised and
all eligible
refund files are
completed.
Thomas Cook
continued to
have insolvency
protection 1n
each of the
Member States
where 1its
different
subsidiaries
were established
and did not rely
on the mutual
recognition
mechanism under
the PTD.
Therefore,
costs for
repatriation and
reimbursement of
the travellers

the

die sich bereits an ihrem
Reiseziel befanden,
wurden zurudckbefordert
oder konnten ihren Urlaub
wie geplant beenden. Laut
den der Kommission
vorliegenden
Informationen haben
Reisende, die ihre
Pauschalreise noch nicht
angetreten hatten, eine
Erstattung ihrer
Anzahlungen erhalten oder
sollten diese noch
erhalten. In einigen
Mitgliedstaaten mussten
Reisende jedoch lange
Zeit auf eine Erstattung
warten, oder sie haben
nach mehr als einem Jahr
nach der Insolvenz von
Thomas Cook noch keine
vollstdandige Erstattung
erhalten, obwohl gemdafd
Artikel 17 Absatz 5 der
Pauschalreiserichtlinie
die Erstattung
unverzuglich nach der
Beantragung durch den
Reisenden vorzunehmen
i1st.
4.2.2.Versicherbarkeit
von Risiken

Einige 1in der
Stakeholder-
Expertengruppe zur
Unterstutzung der
Anwendung der
Pauschalreiserichtlinie
vertretene
Interessentrdger sowie
einige Behdrde haben
Bedenken geduflert, dass
es immer schwieriger

187




< 44
= 12 fé ’

i i
11,500

al

concerned across
the EU were
shared among the
different
insolvency
protection
providers 1in the
Member States,
and did not rest
on one single
travel guarantee
fund or
insurance
company.

4.2. Assessment
4.2.1.Repatriati
on of travellers
and refund of
payments
Overall, and
having regard to
the magnitude of
the Thomas Cook
bankruptcy, the
insolvency
protection
systems appear
to have
functioned well,
even though they
were put under
great strain.
The affected
travellers, who
had already been
at their travel
destination,
were repatriated
or could
terminate their
holidays as
planned.
According to the
information

werden konnte, geeignete
Insolvenzschutzanbieter
zu finden, die bereit und
in der Lage sind, die
Risiken im Zusammenhang
mit der Insolvenz eines
groflen Reiseveranstalters
abzudecken, 1insbesondere
in der Hauptsaison.
Relativ wenige
Reisegarantiefonds und
Versicherungsgesellschaft
en bieten
Insolvenzschutz.
Berichten zufolge bieten
Banken Reiseveranstaltern
keine Sicherheit mehr und
ziehen sich auch einige
der bereits recht
sparlich vertretenen
Versicherungsgesellschaft
en, die Insolvenzschutz
bieten, aus dem Markt
zurick (z. B. in
Osterreich (FufRnote 46)
und Belgien (Fufnote

47) ). Daher ist es
wichtig, ein solides
System zu entwickeln, das
Reisende wirksam vor dem
Insolvenzrisiko schuitzt.
Uberlegungen zur
Bewdltigung der
verschiedenen
Schwierigkeiten umfassen
unter anderem das
Einspringen mehrerer
Sicherheitsanbieter fur
einen einzelnen
Reiseveranstalter oder
die Einrichtung eines EU-
weiten Garantiefonds als
eine Art
Ruckversicherung fur die
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available to the
Commission,
travellers who
had not yet
started their
package have
received or
should receive a
refund of their
pre—-payments.
However, in some
Member States
travellers had
to wait a long
time to receive
a refund, or
have not yet
received a full
refund more than
one year after
the Thomas Cook
bankruptcy, even
though Article
17(5) of the PTD
requires that
refunds shall be
provided without
undue delay
after the
traveller’ s
request.

4.2.2.
Insurability of
risks

Some business
stakeholders
represented
the PTD
stakeholder
expert group and
authorities have
expressed
concerns that
may be

in

it

zuerst in Anspruch
genommenen Garantiegeber.
4.2.3.Unterschiede
zwischen den nationalen
Insolvenzschutzsystemen
Gemdfd der
Pauschalreiserichtlinie
muss der Insolvenzschutz

,Wirksam “ sein, es
bleibt aber den
Mitgliedstaaten
iberlassen, wie der

Insolvenzschutz
auszugestalten ist (siehe
Erwdagungsgrund 39 der
Pauschalreiserichtlinie).
Aufgrund der
Schwierigkeiten, die 1in
einigen Mitgliedstaaten
bei der Abdeckung von
Ruckbefdorderungen und
Erstattungen bestehen,
haben Verbraucherverbande
eine weitere
Harmonisierung der
nationalen
Insolvenzschutzsysteme
gefordert, darunter auch
Mindestkriterien fur die
Ausgestaltung der
Insolvenzschutzsysteme
und die Gewdhrleistung
einer angemessenen
Ausstattung der
Garantiefonds mit
Finanzmitteln. Allerdings
enthdlt die
Pauschalreiserichtlinie
bereits mehr Einzelheiten
zum erforderlichen
Insolvenzschutz als i1hre
Vorgdangerin aus dem Jahr
1990, und in den
legislativen
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increasingly
difficult to
find appropriate
insolvency
protection
providers that
are willing and
capable to cover
the risks
related to the
bankruptcy of a
big organiser,
especially
during peak
season.
Relatively few
travel guarantee
funds and
insurance
companies
provide
insolvency
protection.
has been
reported that
banks were no
longer providing
security for
organisers and
that also some
of the already
relatively few
insurance
companies
offering
insolvency
protection are
pulling out of
the market (e. g.
in Austria (note
46) and Belgium
(note 47) ). It
1s therefore
important to

[t

Verhandlungen udber die
Richtlinie war
umstritten, wie streng
die diesbezuglichen
Vorgaben in der
Richtlinie sein sollten.
Vertreter der
Versicherungswirtschaft
haben darauf hingewiesen,
dass Ruckbeforderungen
besser von der
Reisebranche direkt
organisiert werden

konnen (z. B. idber einen
Garantiefonds), wdahrend
sich das Kerngeschdft der
Finanzinstitute auf
Zahlungen konzentrieren
sollte.
4.2.4.Fortsetzung einer
Pauschalreise als
bevorzugte Lo sung
Insbesondere Vertreter
von Reisegarantiefonds
der Stakeholder-
Expertengruppe zur
Unterstitzung der
Anwendung der
Pauschalreiserichtlinie
betonten, dass im Falle
der Insolvenz eines
Reiseveranstalters die
Fortsetzung der gebuchten
Pauschalreise die beste
Losung fur Reisende und
Erbringer von
Reiseleistungen wdre,
anstatt Reisende
zuruckzubefdrdern oder
Erstattungen zu leisten
(Fuflnote 48). Gemdf
Erwdagungsgrund 39 der
Pauschalreiserichtlinie
sollte es moglich sein,

1n

190




s

i_

i3

4

(b e 5

4 bRy

Pl ge e A1

fﬂf 2

) %]
eV

- B¥ &

ek S

7o ik

& g

B
(ﬂ,

2

jul
W
-~

\
\

L R

u_"\d_;
:ﬁ;‘“d\‘i;%aé\ﬂ

|
SRR RS K ~SEab e 3 N o

Gfowe g % W 3 T v B/oM

e
v TR OR ook B RO e -

e

=k 5%

F

)

‘ﬂ"‘\
= (v

find a solid
system that
effectively
protects
travellers
against the risk
of insolvency.
Ideas brought
forward to
address
different
challenges
include multiple
security
providers for
one organiser or
the setting up
of a pan-EU
guarantee fund
as a kind of re-
insurance for
the first line
guarantors.
4.2.3.Divergence
s between
national
insolvency
protection
systems

The PTD requires
that the
insolvency
protection must
be ‘effective’
but has left the
way 1in which
this protection
1s to be
arranged to the
Member States
(see recital 39
of the PTD). The
challenges 1in
some Member

dem Reisenden die
Fortsetzung der
Pauschalreise anzubieten.
4.2.5.Begrenzung von
Anzahlungen

Anzahlungen sind bei
Pauschalreisen gang und
gdbe. Entsprechend der
nationalen Rechtsprechung
hinsichtlich unfairer
Vertragsbedingungen sind
in Deutschland
Anzahlungen fur
Pauschalreisen
grundsdtzlich auf 20 %
des Reispreises zum
Zeitpunkt der Buchung
begrenzt, es seil denn,
der Reiseveranstalter
kann eine hdhere
Anzahlung aufgrund von
Ausgaben zum Zeitpunkt
des Vertragsabschlusses
hinreichend begriunden;
der restliche Betrag ist
spatestens 30 Tage vor
Reisebeginn fdallig. 49
Dennoch fuhrte die
Insolvenz von Thomas Cook
zu Erstattungsanspruchen
in Hohe von

schd tzungsweise 287, 4
Mio. EUR in Deutschland,
was die Bundesregierung
letztlich dazu
veranlasste, die
ausstehenden Erstattungen
auszugleichen (siehe
Abschnitt 4.1). Auch in
Osterreich gibt es eine
Begrenzung bezuglich
Anzahlungen fur
Pauschalreisen, die

jedoch nicht gilt, wenn
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States to cover
repatriation and
refunds has led
consumer
organisations to
call for further
harmonisation of
the national
insolvency
protection
systems,
including
minimum criteria
how the
insolvency
protection
system should be
designed and to
ensure that
guarantee funds
are adequately
funded. However,
the PTD already
provides more
details on the
required
insolvency
protection than
the 1990 PTD and
1t was
controversial 1in
the legislative
negotiations on
the PTD how
prescriptive the
Directive should
be in this
respect.
Representatives
of the insurance
industry have
pointed out that
repatriations
can be better

ein betragsmdaflig
unbeschrdnkter
Insolvenzschutz besteht
(FuRnote 50).

Um das Insolvenzrisiko
fur Reisende zu
begrenzen, aber auch die
Risiken von
Sicherheitsanbietern und
somit die damit
verbundenen Kosten zu
verringern, hatten
Verbraucher- und
Reiseverbdnde den
Vorschlag gemacht, den
Anzahlungsbetrag zu
begrenzen und von
Reisenden die Zahlung
erst dann zu verlangen,
wenn die Leistung 1in
Anspruch genommen wird.
Argumente dafur sind,
dass das Risiko, das
durch
Insolvenzschutzsysteme
abgedeckt werden soll,
durch die Begrenzung von
Anzahlungen hauptsdachlich
auf die Ruckbefdrderung
beschrdankt werden kdnnte
und Reisende bei
Annullierungen besser
geschutzt waren (Fuflnote
51).

Da vorausbezahlte
Leistungen wie die
Beforderung von
Passagieren hdufig
Bestandteil einer
Pauschalreise sind,
mussten
Durchfuhrbarkeit, Umfang
und Sachzwdnge einer
moglichen Beschrdankung
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organised by the
travel industry
itself C(e.g.
through a
guarantee fund)
while the core
business of
financial
institutions
to deal with
payments.
4.2.4.Preference
for continuation
of the package
holiday

In particular
representatives
of travel
guarantee funds
in the PTD
stakeholder
expert group
stressed that
case of an
organiser s
insolvency the
continuation of
the booked
package, instead
of repatriation
or refund, would
be the best
solution for
travellers and
providers of
travel services
(note 48). In
recital 39 of
the PTD, it is
stated that it
should be
possible to
offer travellers
the continuation

S

in

von Anzahlungen 1im
Pauschal-reisesektor
unter Beridcksichtigung
des umfassenderen
Tourismus-O0kosystem
bewertet werden.
Vertreter des Verkehrs-
und Reisesektors sind der
Ansicht, dass eine
Begrenzung von
Anzahlungen ihre
kritische Liquiditdtslage
verschlechtern kdnnte.
Sie weisen ferner darauf
hin, dass Anzahlungen
globaler Standard fur
Reiseleistungen seien und
einseitige EU-Vorgaben,
die dieses

Geschda ftsmodell
einschranken,
weitreichende
Auswirkungen haben und
die
Wettbewerbsbedingungen
gegenuiber Wettbewerbern
aus Drittldndern
verzerren konnten.
Dariber hinaus betonen
Branchenvertreter, dass
die Preise fur
Pauschalreisen deshalb
niedrig gehalten werden
konnen, da
Reiseveranstalter im
Voraus grofle Kontingente
von Hotel- und
Beforderungskapazitdten
erwerben, die mit den
Anzahlungen der
Verbraucher finanziert
werden (Fuflnote 52).
4.2.6.Absicherung bei
Insolvenz von

der
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of the package.
4.2.5.Limitation
of pre-payments
Pre-payment 1s
the usual
payment mode for
package travel.
In Germany,
based on
national case
law on unfair
contract terms,
pre-payments for
package travel
are 1n principle
limited to 20%
down payment at
the time of
booking, unless
the organiser
duly justifies a
higher pre-
payment due to
expenditures
arising at the
time of contract
conclusion; the
rest is due not
more than 30
days before
begin of the
trip (note 49).
Nonetheless,
Thomas Cook’ s
bankruptcy led
to refund claims
of estimated
287.4 million
EUR in Germany,
eventually
prompting the
government to
pay for
outstanding

Verkehrsunternehmen

In seiner als Reaktion
auf die Insolvenz von
Thomas Cook erlassenen
Entschlieflung 53 lobte
das Europdische Parlament
die wirksame Ruckholung
und duflerte keine
Bedenken in Bezug auf die
Pauschalreiserichtlinie.
In diesem Zusammenhang
hat das Parlament jedoch
seine Forderung
wiederholt, im Rahmen der
Anderung der
Fluggastrechte-Verordnung
(EG) Nr. 261/2004 den
Insolvenzschutz auf

Fluige auszuweiten, fur
die nur der Sitzplatz
gebucht wird. Die
Insolvenz einer
Fluggesellschaft kann
sich auf Reisende,
Reiseveranstalter und
Vermittler auswirken.
Wird beispielsweise ein
Pauschalreisevertrag mit
einer Flugkomponente im
Einklang mit der PTD
storniert, muss der
Reiseveranstalter dem
Reisenden moglicherweise
den vollen Preis
erstatten, und zwar
unabhdngig davon, ob er
noch uber das Geld
verfigt oder es von der
Fluggesellschaft
zuruckfordern kann. Die
Forderung einer Reihe von
Interessenvertretern der
Reisebranche und von
Verbrauchern nach der
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refunds (see
above under
section 4.1.).
Also in Austria,
restrictions on
pre-payments for
package travel
exist, which,
however, do not
apply when
unlimited
insolvency
protection 1s
available (note
50).

In order to
limit the
exposure of
travellers to
the insolvency
risk, but also
to reduce the
risks of
security
providers, and
hence the costs
for it, consumer
and traveller
organisations
have put forward
the 1dea to
limit the amount
of pre-payments
and require
travellers to
pay only when
they receive the
service. They
argue that by
limiting pre-
payments, the
risk to be
covered by
insolvency

Einfihrung eines
zwingend erforderlichen
Insolvenzschutzes, den
die Fluggesellschaften
bieten mussen, ist im
Zusammenhang mit der
COVID-19-Krise lauter
geworden. Im Bericht
iber den Runden Tisch
des Luftverkehrs zum
Thema Erholung der
europdischen Luftfahrt
vom November 2020 wird
bestdatigt, dass diese
Krise gezeigt hat, dass
sich Fluggdste im Falle
der Insolvenz von
Fluggesellschaften
ungeschuitzt fdihlen.
Daher wird darin
vorgeschlagen, die
Auswirkungen eines von
Fluggesellschaften zu
bietenden
Insolvenzschutzes naher
zu untersuchen (Fuflnote
54).

In 1threr Strategie fur
nachhaltige und
intelligente Mobilitdt
vom 9. Dezember 2020
erkldrte die Kommission:
»,Die EU muss Reisenden
helfen, wenn
Verkehrsunternehmen 1in
Konkurs gehen oder 1in
eine ernste

Liquiditdtskrise wie etwa

wahrend der COVID-19-
Pandemie geraten.
Festsitzende Fluggdste
mussen ruckgefuhrt
werden und ihre
Flugscheine
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protection
systems could
possibly be
limited mainly
to repatriation,
and travellers
would be better
protected 1in
case of
cancellations
(note 51).

As pre-paid
services, such
as carriage of
passengers, are
often part of a
package, the
feasibility,
scope and
constraints of a
potential
limitation of
pre—-payments
the package
travel sector
would have to be
assessed having
regard to the
broader tourism
eco-systen.
Representatives
of the transport
and travel
sectors consider
that limitation
of pre-payments
could worsen
their critical
liquidity
situation. They
also point out
that pre-payment
1s the global
standard for

1n

Stornierung durch das
Beforderungsunternehmen
erstattet bekommen. Die
Kommission pruft
mogliche Alternativen
fiur den Schutz der
Passagiere vor solchen
Ereignissen und ihren
jeweiligen Nutzen und
wird gegebenenfalls
Legislativvorschldge
unterbreiten (Fuflnote

55). °©
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travel services
and unilateral
EU requirements
limiting this
business model
could have far-
reaching
implications and
distort the
level playing
field vis-a-vis
non-EU
competitors. In
addition,
industry
representatives
stress that
package holiday
prices can be
kept low because
travel operators
purchase large
allotments of
hotel and
transport
capaclity 1in
advance,
financed with
pre—-payments
from consumers
(note 52).
4.2.6.Insolvency
protection
against the
bankruptcy of
transport
operators

In its
resolution in
reaction to the
bankruptcy of
Thomas Cook
(note 53), the
European
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Parliament
acknowledged the
effective
repatriation and
did not raise
any concerns 1in
respect of the
PTD. In this
context, the
Parliament
nevertheless

repeated 1its
request to
extend

insolvency
protection to
seat-only
flights in the
framework of the
revision of the
Air Passenger
Rights
Regulation
261/2004. The
insolvency of an
airline can
affect
travellers, tour
operators and
intermediaries.
For example, 1if
a package travel
contract with a
flight component
1s cancelled 1in
accordance with
the PTD, the
organiser may
have to refund
the traveller
the full price
irrespective of
whether he still
holds the money
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or will be able
to recover it
from the
airline. The
call from a
number of
stakeholders
representing
travel
businesses and
consumers for
the introduction
of mandatory
insolvency
protection to be
provided by
airlines has
become louder
the context of
the COVID-19
crisis. The
Aviation
Roundtable
Report on the
Recovery of
European
Aviation
(November 2020)
acknowledges
that this crisis
has shown that
passengers feel
they may find
themselves
unprotected
case of
insolvency of
airlines and
suggests that
the impact of
airline
insolvency
protection could
be further

in

in
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analysed (note
54).
In its
Sustainable and
Smart Mobility
Strategy of 9
December 2020,
the Commission
stated that the
“EU must help
passengers when
transport
operators go
bankrupt or are
in a major
liquidity crisis
as 1n the
context of
COVID-19
pandemic.
Stranded
passengers need
to be
repatriated and
their tickets
have to be
reimbursed
case of
cancellations by
carriers. The
Commission
considers
options and
benefits of
possible means
that protect
passengers
against such
events and will,
1f appropriate,
make legislative
proposals” (note
55).

in
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I, 4™ ~ BEEFANE PP g V2 SR F

(1) 4+ %% 1749.6 '™

Gl R =

% (a) (a) A gift certificate

X2 EFEFAE £ A L% |constitutes value held in trust

A oa ;/_p,v_? ,_,.ﬁ;% @520 o A X ot by .th.e issuer of the gift

BLa R EE A Ak lc)ertlt@c‘ate on ?ehatllf of thfc:

P eneficiar 0 e i

L2 A m,; TR A certificate}.] The Vaglue

AR FE A represented by the gift
certificate belongs to the
beneficiary, or to the legal
representative of the
beneficiary to the extent

F (b)) provided by law, and not to

A S E YA AE DR P |the issuer.

A AY Fp 2w g o |(b) An  issuer of a gift

K R T A K S certificate who i.s in

L EANE YA - bankruptcy shall continue to
honor a gift certificate issued
prior to the date of the
bankruptcy filing on the

% ()3T grounds thaj[ the value qf the

- . gift certificate constitutes

» (,1)”"* , ) | trust property of the

AR CRAL S F 7L AT AL beneficiary.

%1&%"1%%2?1%’5'*%%%&@;& (¢)

EEN eI = i HafEa g o (1) This section does not alter
the terms of a gift certificate.
The terms of a gift certificate

5 (2) % may not make its redemption

ﬁ:?b,é BV R AiEH R R |OT other use invalid in the

E'_ B F A event of a bank.ruptcy.

% (A) B (2) 'Thls section does pot
U & G % require, unless o‘therw1se
o AR required by law, the issuer of
#(B)p a gift certificate to:

Gl S S R gk (A) Redeem a gift certificate
?;E(C)g for cash.
PRI AL NT AR (B) Replace a gift certificate
rhé 2o that has been lost or stolen.
% (d)3F (C) Maintain a separate
5 (1)# account for thc? funds.u.sed to
o ) purchase the gift certificate.
Ea ’7@’ L?’fé— FlEAlE - (1) This section does not

179 West's Ann.Cal.Civ.Code § 1749.6
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create an interest in favor of
¥ (2)3# the beneficiary of the gift

% EFEY IR AEHRT & certificate 1in any specific

R LR % s @iz % |property of the.lssuer.

LR W el (2) This section does not
create a fiduciary or quasi-
fiduciary relationship

£ (3) & b§tween th'e 'beneficiary of the

st e e 4 o s e glft certificates and t.he
frEET Y RTOASEETH | ssuer, unless otherwise

B BEEAH BAFRG T O provided by law.

HoEfIL e (3) The issuer of a gift
certificate has no obligation
to pay interest on the value
of the gift certificate held in
trust under this section,
unless otherwise provided by
law.

2) BB HE 15-798 ix 180

& I

¥ AT A. A gift certificate or gift

X A+ > 2 d g X & | card constitutes value held in

+ thy A %z A £ AR trust by the issue.r of the gift

T A T R e certificate or gift .cgrd on

BB EE A SRR behalf. of the.b.enef1c1ary .of

R VS N the gift certificate or gift

brox g L R A @ A oard. The value represented

RO Sl B by the gift certificate or gift
card belongs to the
beneficiary, or to the legal
representative of the
beneficiary to the extent

% B provided by law, and not to

AL S A& g 7 B o | the issuer.

B> Mgt d e AY P B. 'A'n issuelT of a gift

Hog Al X ARt s R F A gertlflcate or gift card or who

WA AR S g B R is in bankéuptcy shz.li‘l

e A . continue to honor a gift

p¥ - certificate or gift card issued
prior to the date of the
bankruptcy filing on the

» ~ grounds that the value of the

C gift certificate or gift card
1A constitutes trust property of

AiER g X A4S+ F 5 | the beneficiary.

A o A A A AR+ ehg 7k A | C

18015 Okl.St.Ann. § 798
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PERE AR FARAEZ R

ﬁ%ﬁﬁﬁﬁﬁwo

£ 2 5
GEET R AFERT R R
NS E

% a f

VIR & LA S AR o

% b p

FHEA L AR S AR
+

% c P
LR AL ARt T 4
IR R,

% D @

£ 15
rMEEZF AL AP EF L FR
BHFH IR LMA A2
‘TIJ-‘;;EO

£ 2 5

R ET R A EHRG AL
A EFRFABEFEEF LR
R R ARl oo
% 3%

G ET R LS SRS
MFFEREBL G EAERT
Bt X R R+ )
Lo
ERREERLRFSNEF IS
FRLEY NFZ o PEF AF
M T E T AT

1. This section does not alter
the terms of a gift certificate
or gift card. The terms of a
gift certificate or gift card
may not make its redemption
or other use invalid in the
event of a bankruptcy.

2. This section does not
require, unless otherwise
required by law, the issuer of
a gift certificate or gift card
to:

a. redeem a gift certificate or
gift card for cash,

b. replace a gift certificate or
gift card that has been lost or
stolen, or

c. maintain a separate account
for the funds used to purchase

the gift certificate or gift
card.

D.

1. This section does not create
an interest in favor of the
beneficiary of the gift
certificate or gift card in any
specific property of the
issuer;

2. This section does not create
a fiduciary or quasi-fiduciary

relationship between the
beneficiary of the gift
certificates or gift cards and
the issuer, unless otherwise
provided by law; and

3. The 1issuer of a gift

certificate or gift card has no
obligation to pay interest on
the value of the gift
certificate or gift card held in
trust under this section,
unless otherwise provided by
law.

Any waiver of the provisions
of Title 15 of the Oklahoma
Statutes is contrary to public
policy, and is void and
unenforceable.
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(3)& 48 2 19.240.090 % 181

¥ (c)#x

B HETAAELSOT £ RF D
tE 2 o

5 (5)%

MiEFHA ZAMEREA

hiE R T A Y AIEAIE o

>
~
A~
N+ @)
~—
oy
~
‘\‘:ﬁ- —=\

LA hiEH B
FEELBE LR

RS L)

1EY

o esd

L
i T

Gl R =
% (1) (1) A gift certificate
ME 2D MEEEFFUE RS constitutes value held in trust
£ F A @ ,/g_? ml% Bt oo X by .the issuer of the gift
N B ROF IR cert1f¥c‘ate on behalf of the
BB R A it A bene.f1.01ary of the gift
e R T = ~ |certificate. The value
Ao EAREEE - represented by the gift
certificate belongs to the
beneficiary, or to the legal
representative of the
beneficiary to the extent
*(2)7% provided by law, and not to
BAE ST H BLA R 0 & | the issuer.
A A AY Fp 2w |(2) An issuer of a gift
X R F AN K B S certificate who i.s in
L EANE M A - bankruptc.y shall‘ continue to
honor a gift certificate issued
before the date of the
bankruptcy filing on the
B3 gzt?tunisertt%?itc;};: Vilourfst(;futt};z
s m% K "’Jg# * ,'f" i;% ;i tgrust property of the
IR EROE A A S S beneficiary.

(3) The terms of a gift
¥ (4)7% certificate may not make its
“,f FEY 3 RTL MiEFHK P L R |redemption  or other use
K g ﬁ—iﬂz invalid in the event of a
% (a) %% bankrup.tcy. .
R T R (4) 'Thls section does pot
” require, unless otherwise
¥ (b)ax

required by law, the issuer of
a gift certificate to:

(a) Redeem a gift certificate
for cash;

(b) Replace a lost or stolen
gift certificate; or

(¢) Maintain a separate
account for the funds used to
purchase the gift certificate.
(5) This section does not
create an interest in favor of
the beneficiary of the gift
certificate in any specific
property of the issuer.

181west's RCWA 19.240.090
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(6) This section does not
create a fiduciary or quasi-
% (7)3% fiduciary relationship
x$ EEV IR ASFAEE b§tween'the beneficiary pf the
Rir A H ek iEET B e g | gift certlflcatqs and th@ issuer
¥l g o unless otherwise provided by
o law.
(7) The 1issuer of a gift
certificate has no obligation
to pay interest on the value of
a gift certificate held in trust
under this section, wunless
otherwise provided by law.
2R BN LM R LH
(1)e & iz 47-18-314 ix
F> B
% (a)7E (a) It is an offense to accept a
e %z g #4487 8 |[down payment for a health
RBEQHRE Y P AL clgb agreement in excess of
Ly gieds FE 10 1P thirty percent (30%) of the
o4 A oy T i td . g - |total cost of the agreement
PEE TR R e A s R 1 £ ] 1 of th
unless, as of January 1 o e
year in which the health club
agreement was entered into:
" ) (1) The health club has a net
(1) A% worth in excess of two
LS A EREY SIRAED K% | qundred fifty thousand
A BH I KBS T F F |dollars ($250,000) per
~ ($250,000) =12 F & location where health club
services or facilities are
provided; and
¥ (2) % (2) The health club has
P % 2y T E operated under subst.antlally
ooz the same ownership and
F B control for at least five (95)
" years.
- (b)fﬁ* L (b) For the purpose of
mIHEEFTALFTE A g UT calculating net worth as
provided in subsection (a),
the following are excluded:
F (1) (I) Assets that represent
A KPRIXFE M 3020 Bgp o prepayment for future

% (2)#

"
*

. oo A KR

§ R T

s I PE 2o o
% (c)7

services; and

(2) Accounts receivable due
from health club members for
future services.

(c) Any health club claiming

218




A i (a) 70 £ % i

“’%P%’%%ﬁﬁaod,
P OB L A iE(a) 2 B R
iEAﬁl”lﬂﬁﬁﬁgw

Te @M & Es 1 KSR
Gk hE R R LGNNI
£ oo pERPHENDEHHY L
T RBER AL E o JE
BN BRSO F A

the exemption pursuant to
subsection (a) shall maintain
written documentation
establishing proof that the
requirements of subsection
(a) have been met as of
January 1 of each year the
exemption is claimed. Such
proof shall be retained for a
minimum of five (5) years

i from the end of the year in
which  the exemption is
claimed. This documentation
shall be made available for
examination upon request of
any law enforcement agency
or the attorney general. A
refusal to provide such
documentation shall
constitute a violation of this
part.

()8 % &R V2 1345.42 5 (B)#A

& I

% (B)m® (B) Prepaid entertainment

TR ARG R contracts shall:

% (1) % (I) Be in writing and be

I VAR B S G B
Foor Al ATVEOFR -
PN

¥ (2) 4%
FEE A ALY

¥ (3)a%

HAR G Ay hE A -

- £ L VA B S R

signed by the buyer and the
seller, and a copy shall be
provided to the buyer at the
time he signs the contract;
(2) Not be measured by the
life of the buyer;

(3) Not have a duration of
service other than a duration
that is a precisely measured
period of years or any definite

* part of a year and shall not
have a duration of service for
a period in excess of three
- ) ears;
*(4)#% z4) Provide  that  all
S S A L PO Zé # |information and material of a
o @ FE e A U RIF LN S ¥ | personal or private nature that
E-RFPAFFELANFER IS acquired directly or
BFoRAET HIE %;5 = L+ x |indirectly from a buyer
o ? SIRTEE SEUAE IR B including but not limited to,
S LR AT R F éﬁ-ﬂ FR:}Z».:% o |answers to tests or
questionnaires, photographs,
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or background information,
shall be returned by the seller
to the buyer by regular mail
within thirty days after the
expiration of the contract or
after the expiration for any
reason of the service to be
rendered by the seller;

(5) Provide that if by reason
of death or disability, the
buyer 1is wunable to receive
benefits from the seller's
services, the contract shall be
proportionally divided by all
of the days in which the
facility was made available to
the buyer as part of the
contract offering, and the
buyer shall be liable for
payments only for that portion
of the contract that can be
attributed to the period prior
to the buyer's actual death or
disability, exclusive of any
period of time in which the
facility was made available to
the buyer free of charge as
part of the contract offering,
and the seller, within thirty
days after receiving notice of
the death or disability, shall
return to the buyer or his
representative the amount

TR bl = j qE paid in excess of the
- BT AR E : .
proportional amount;
(6) Provide that performance
of the contract will begin no
later than one hundred eighty
B >BBFF 2 TEY |days from the date the
HEWEE oM ¥ RR contract is entered into;
irehe gk 21 ¢ 2 R | (7) Provide that if the buyer
jE- L7 #2 & { i |relocates twenty-five miles or
F RN E G ok more from the facility
B E R RE LY operated. by the 'seller or a
o - o\ ; o . substantially similar facility
BEO/RERST T Do would accept the seller's
SECR RS RO LI S obligation under the contract
ZHaef%EEH 0§ |and if the buyer gives the
% JRir2_H L i » |seller written notice that he
S EgE ey s @ |intends to relocate and

N
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requests that the contract be
terminated, the contract shall
be proportionally divided by
all of the days in which the
facility was made available to
the buyer as part of the
contract offering, and the
buyer shall be liable for
payments for only that portion
of the contract that can be
attributed to the period prior
to the buyer's actual
relocation, exclusive of any
period of time in which the
facility was made available to
the buyer free of charge as
part of the contract offering,
provided, that the seller may
require and verify reasonable
evidence of relocation, and
the seller shall return to the
buyer the amount paid in
excess of the proportional
amount;

(8) Provide that if the seller
relocates the facility twenty-
five miles or more from the
buyer's residence or closes
the facility and a
substantially similar facility
that would accept the seller's
obligation under the contract
is not within twenty-five
miles of the buyer's
residence, the contract shall
be proportionally divided by
all of the days in which the
facility was made available to
the buyer as part of the
contract offering, and the
buyer shall be liable for
payments for only that portion
of the contract that can be
attributed to the period prior
to the seller's actual
relocation or closing of the
facility, exclusive of any
period of time in which the
facility was made available to
the buyer free of charge as

H NP
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part of the contract offering,
and the seller shall return to
the buyer the amount paid in
excess of the proportional
amount;

(9) Not require the buyer to
pay more than fifty dollars or
ten per cent of the total
contract price, whichever is
the lesser amount, prior to the
date on which the facility or
service that is the subject of
the contract is available for
use by the buyer.
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1. Contract and solicitation
requirements. A contract for
the retail sale of home heating
oil, kerosene or liquefied
petroleum gas that offers a
guaranteed price plan,
including a prepaid contract
and any other similar term,
must be in writing and the
terms and conditions of the
price plan must be disclosed.
The disclosure of terms and
conditions must be in plain
language, must immediately
follow the language
concerning the price or
service that could be affected
and must be printed in no less
than 12-point boldface type of
uniform font. A solicitation
for the retail sale of home
heating oil, kerosene or
liquefied petroleum gas that
offers a guaranteed price plan
that could become a contract
upon a response from a
consumer, including a prepaid
contract and any other similar
term, must be in writing and
the terms and conditions of
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that offer must be disclosed in
plain language.

1-A. Registration. A home
heating oil, kerosene or
liquefied petroleum gas
dealer who offers prepaid
contracts under this section
shall register the dealer's
intent to offer such contracts
with the Commissioner of
Professional and Financial
Regulation by June 30th of
each year. Registration must
be on a form provided by the
commissioner, accompanied
by a fee of §100. Fees
received under this
subsection must be used by
the commissioner to
administer this section. Any
balance of these funds does
not lapse but must be carried
forward to be expended for
the same purpose in the
following fiscal year.

1-B. Report. A home heating
oil, kerosene or liquefied
petroleum gas dealer who
offers prepaid contracts under
this section shall file an
annual report with the
Commissioner of Professional
and Financial Regulation by
October 31st of each year
demonstrating how the dealer
has satisfied the requirements
of this section, including how
the prepaid contracts are
secured. The report must be
made on a form provided by
the commissioner. The form
must conspicuously bear the
warning that making a false
statement on the form 1is a
Class D crime under Title 17-
A, section 453. The report
must be signed by the dealer.
If the dealer is a corporation,
the report must be signed by
either the president or an
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7 F AR B EAER T2 |officer of the corporation and
- i R enfFe T 5 gy % | must include a list of all of
FHEY v FFR the members of the board of
A s R R directors of the corporation.
The commissioner may not
charge a fee for the form or
for filing the report.
2. Security for prepaid
contracts required; options. A
home heating oil, kerosene or
‘ B ~ |liquefied petroleum gas
F R ERF FOL | dealer may not enter into a
AR RF M M F | prepaid contract to provide
PEE R* % F 4 ~ %4 & |home heating oil, kerosene or
I TIRIE e S R liquefied petroleum gas to a
4 H Z kL hg | CONSumer unless thgt dpalgr
> 0/ - has obtained and maintains in
e 75% . )
accordance with subsection 3
any one of the following:
A. Heating oil, kerosene or
liquefied petroleum gas
contracts or other similar
R commitments that allow the
P EFRF FREEHT ® | dealer to purchase, at a fixed
FR* m g @~ R &% |price, heating oil, kerosene or
F %85 4§ H £ liquefied petroleum gas in an
3F 509 o amount not less than 75% of
the maximum number of
gallons that the dealer is
committed to deliver pursuant
D A AR EH T R to all . prepaid contracts
o e = . w o o |entered into by the dealer;
A RFBEF R A ;
L ) . B. A surety bond in an amount
MF Ry od gy L o
oA Fop not less than 50% of the total
BE D 100% - amount of funds paid to the
B w3 R | F -~ F @ |dealer by consumers pursuant
FaofF EXN3 s p > & [to all prepaid heating oil,
2R Reh fE LA kerosene or liquefied
KEHEGE » RHE LA G petroleum gas contracts
. ., “ e g A 2 d into by the dealer; or
LAV A R W I entere DR
T L oF e C. A letter of credit in an
¥ Y - ’ Lo g
# o m w4 4w w . |amount not less than 100% of
d R EAH ”jﬁ = # |the total amount of funds paid
ot B 0iZ P H | to the dealer by consumers
pursuant to all prepaid
heating oil, kerosene or
liquefied petroleum gas
M T R B A~ R contracts entered into by the
B F B g oey g | dealer
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B FEE AN RREE DL

B R S I O A A L L

THEEF O E AR ER S

EHEEAE - 3. Maintenance of security. A
dealer shall maintain the
amount of futures contracts or
other similar commitments,
the amount of the surety bond
or the letter of credit required
by subsection 2 for the period
of time for which the prepaid

% 4 38 home heating oil, kerosene or

A RF B G e >~ o &R iv 2 | liquefied petroleum gas

WA E QL WP T contracts are effective,
except that the amount of the
futures contracts or surety

5 A bonl(li may dbefrte.ducetd dufrlin%

N v 1 = e suc eriod of time to reflec

7 %ﬁ EEOAHLT EEH any apmount of home heating

¢ B = oil, kerosene or liquefied

e _ petroleum gas already

EHF RO F 'fﬂz KH L | delivered to and paid for by

R B W > R AR F @ | the consumer.

F ok kA g ¥ o 4. Disclosure; additional
contract requirements. A
prepaid home heating oil,

% C % kerosene or liquefied

EHZ gy Al ¥ 2 5 TR E petfoleum gas contract must

R Y F L indicate: '
A. The amount of funds paid
by the consumer to the dealer
under the contract;

B. The maximum number of
gallons of home heating oil,
kerosene or liquefied
petroleum gas committed by
the dealer for delivery to the
consumer pursuant to the
contract; and

C. That the performance of
the prepaid contract is
secured by one of the options
set forth in subsection 2.
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(a) Contract and solicitation
requirements.

(1) % (1) A contract for the retail
BE g maEsdl (2 R Eay sale of home heatl‘ng 911,
IR RN AP kerosene, or liquefied
o o e e e . . | petroleum gas that offers a
Hgc B oW o 0 &) e R a :
S e .~ |guaranteed price plan,
Fooka & e FEHE including  a  fixed  price
XM E RN F AR TN | contract, a prepaid contract, a
Baig § 34 ehig g ix® o |cost-plus contract, and any
LR E R B RN aio’rm;g; other similar terms, shall be
BE TN L P B %rsm,% ¥ & pR | 1N wr‘it‘ing, and the terms and
PBAAME T B RTRL conditions of §uch price plans
s B A b 12 B h shall be dlsclosed‘. Such
@ _ = ah " _— disclosure shall be in plain
Foo FARATE R R language and shall
MR L B immediately follow the
# FHRETHEN P FXFD | language concerning the price
R EHAEER R (¢ |or service that could be
ARz -FAdEy A gffected and shall be print‘ed
e ff Yo W AF g ) v I DO less than. 12-point
Bl E e AN % B boldchc? type of uniform fon‘F.
B o w4 d O et e o = | A solicitation for the retail
AR AR e iF R F R TE T | ale of home heatin il
e = g o1l or
T liquefied petroleum gas that
offers a guaranteed price plan
that could become a contract
upon a response from a
consumer, including a fixed
price contract, a prepaid
contract, a cost-plus contract,
and any other similar terms,
shall be in writing, and the
terms and conditions of such
¥ (2) 3% offer shall be disclosed in
Aol & % (1) PR 23 3 * % |plain language.
LR ALEFDNREEH o (2) Subdivision (1) of this
% (b)) |22 FEF subsection does not preclude
(1) % a fir'st come, first served
PP F W A 7o g |Offering. .
HH o 2 @ AREE i (b) Security for prepaid
o - o contracts.
A A S R (1) No home heating oil,
G R B oF 2R IR 0 | kerosene, or liquefied
S H P AR T N - X |petroleum gas dealer shall

1829 V.S A. § 2461e
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poo B A& T EIE Y iz - |enter into a prepaid contract
I to provide home heating oil,
kerosene, or liquefied
petroleum gas to a consumer
unless that dealer has, within

% (A) P seven days of the acceptance
. o e o4 + n oo wmoap = o = | Of the contract, obtained and
PR RS AR maintained any one of the
T f%?i% ﬁq’f F&'z;‘? A J}* b E} following:

RC T g R A A BT (A) Futures contract. Heating
o WE G EFHEHF & |oil, kerosene, or liquefied
T EHKE LB 4 g #ik | petroleum gas contracts or

517595 - other similar commitments
that allow the dealer to
purchase, at a fixed price,
heating oil, kerosene, or
liquefied petroleum gas in an
amount not less than 75
% (B) P percent of the maximum
number of gallons that the
dealer is committed to deliver
pursuant to all prepaid
T ' - = 7S I contracts entered into by the
e 509% o dealer.
(B) Surety bond. A surety
bond in an amount not less

F(C)p than 50 percent of the total
BTHEER -G E SR E DK Y |amount of funds paid to the
BIE® kP FDIC |3—“é§ﬁ§f§;ml dealer by consumers pursuant
* 3ER -~ 2% % ~ FDIC % & |tO prepaid heatin‘g qil,
SR R R IE S & keroslene, or liquefied
e , . petroleum gas contracts.

= ’% f ' \TE g jﬁ ;/‘%ﬁi ii% (C) Line of credit, letter of
T MEHF RGO H R K credit, cash. A line of credit
UM Ak % e s A | from an FDIC-insured
1009 o = & ¥ & & 9 B 37 BF 3+ | institution, letter of credit
ER from an FDIC-insured

institution, cash in an FDIC-

insured account or a

functionally equivalent

account, or combination

thereof in an amount that
represents 100 percent of the
5 (2) %% cost to the dealer of the
ST AT A R B G R maximum number of gallons
that the dealer is committed
to deliver pursuant to all
e . .
o . e o w o |PTEpaid contracts entered into
Lok apt HEHFFHNEET by the dealer. The cost shall
jee v dad R H L HPRER? pe calculated at the time the
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B F W~ R R i £ § hiZ |contracts are entered into.
PHEE > EFARD o (2) A dealer shall maintain the
amount of futures contracts
required by this subsection
for the period of time for
which the prepaid home
heating oil, kerosene, or
liquefied petroleum gas
contracts are effective,
£ (3) % ?xcept that the amount of tﬁe
s A PITRR . utures contracts may e
i/; jjg;;inj:;z . 1%}}1 rfeduced during such period of
)'\ ) F'{ Ji ,u;-»:f ;’J; o ~ |time to reflect any amount of
TEEFRPF P DL/12 home heating oil, kerosene, or
liquefied petroleum gas
already delivered to and paid
for by the consumer.
(3) Subdivision (1) of this
subsection shall not apply to
budget plans under which
consumers pay 1/12 th of their
yearly heating fuel cost each
month.
R TR EE N T
(1)p &+ 75cid R 624.69575 5183
s R
% 138 1. An applicant for the
FA A L FTHE A= A &4 |issuance or renewal of a
By 1 e @gen? 34 o i llcense‘ to per.form‘ work
NRS 624.276 if # b #& & i % concernlngha r'e51dent1'al 530‘?1
NN . JORP SN or spa who 1is require 0
2 Z&‘g"% " @‘ki N "& * 'ﬂ 7 df'z ’ provide a bond or cash deposit
Bfd G- s o F solely for the protection of
TR F consumers pursuant to NRS
624.276 shall submit with his
or her application an affidavit
% (a) i that sets forth:
A Y e 12 B2 p | (a) The aggregate value of all
TR ITHNATF W R ML E Pk & | contracts for work concerning
A1 EhE R Y E - a residential pool or spa that
the applicant entered into
during the 12 months
¥ (b) & iirarll‘:releodfi?ltiesl}(])r hperre(;;?nilrilfati:)}rlf
L 75’ fL é‘é "j—ﬂ & "; AI‘Z‘,‘ 'E (b) The aggregate value of all
TRER R ETG H R D2 PR | contracts for work concerning

183NAC 624.69575
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¥ (c)#x

a residential pool or spa that
the applicant expects to enter
into during the 12 months
immediately following the
date of the application;

(c) The average dollar value

=4 4 =4 5 ® A
’ " j b ¢ o P B 12 ]L\% , F\‘ of all contracts for work
erﬁFTerp,fFan|Z**;fbé . . .
_ concerning a residential pool
FHALFEDRGDIIDER < | o spa that the applicant
entered into during the 12
months immediately
» (d)ﬂ preceding the date of the
Y P Wy X eI i 2 A | application; and
AR N Y 1 vnE Y #c | (d) The number of contracts
g2 . for work concerning a
:%!:JZIET residenti‘al pool or spa that
ARERY A SRR A AR are p.end.lng on the date of the
T A T TIRIETY apphca@pn.
j‘ ”‘g? oo - o j’* . | 2. In fixing the amount of an
AR E LR LRI SRR S applicant's bond or cash
o L ¥ BT A F Y deposit, the Board will
L Bk AT R Ep 2 RHE £ |consider the applicant's
& 3f financial and professional
responsibility and the
magnitude of his or her
operations, but ordinarily the
Board will base the amount of
the bond or deposit on the
greater of the aggregate value
of all contracts for work
concerning a residential pool
¥ (a) or spa .that th; applicant
A aY w12 B R entered 1into dur'mg thp 12
. . .. |months immediately
AR GTAT R R AR PFEAS RN . .
o preceding the date of his or
TP ISR DRKHE - her  application  or  the
# (b) A aggregate value of all
VAR R ?ﬁ‘ﬂ 1t 12 B |contracts for work concerning
TR B-R T enr g 2 A2 P54 |a residential pool or spa that
PR RS TR E the applicant expects to enter
TR R A N G E 4 A into during the 12 months
< - immediately following the
S e m - date of his or her application
F AR and fix the amount of the bond
25,000 ~ or deposit as follows:
25,001 = 50,000 ~ Aggregate value of contracts
50,001 = 100,000 ~ Amount of bond or deposit
100,001 % 250,000 $25,000 or less $10,000
250,001 % 500,000 $25,001 to 50,000. $15,000

$50,001 to 100,000 $30,000
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500,001 = 1,000,000 $2100,000 o 250,000 $50,000

1,000,001 & 5,000,000, 5360,000 ~  to 500,000
$100,000
5 3 aF $502,200001000 to 1,000,000
P &g e R ERE 191,000,001 to 5,000,000
£ AR DE ¢ $300,000
B 3. The Board will notify an
- 4 3 applicant who is required to
PR EFREA EMETDEEE provide a bond or cash deposit
A AEEY F A > B |of the amount the Board has
1R ¢ H R g%—,ﬁ;:::,’;’ 4 g | fixed. ' '
SRS WE HRE R 4..An applicant who disagrees
- o with the amount of the bond
*(a) deposit fixed by the Board
B LAY A T &5 or ep051.t.1xe y the Boar
L’ Y = e P |may petition the Board to
s 10 2 pR2EFE LR | reconsider the amount. The
° petition must:
(a) Be addressed to the
% (b) 3 Executive Officer of the
LMW R L A 6 B4cie Bz |[Board and filed with the
FER g penmd o Board within 10 days after the
% (c) % applicant receives

e notification of the amount;

e (b) Set forth specific reasons
why the amount fixed by the
Board should be modified;

é;}éé"tk—# Bl
fﬁia‘?? s R T A

mm
S oy

ERCEEU = ] im’%‘ﬁﬁ%@é’ﬁ and
30 2 p =it R g & Hdy L (c) Include all documentary
AR B2 Y R A E & DL 5 |evidence in support of the
ko AR AW & £3F 0 ¥ i /¢ |petition that the applicant
N A %‘;T o £ AT OB R wishes the Board to consider.
! Within 30 days after
TR E LA B HEAET M S e filed
. N receivin a ime ile
N BN R e FE T £ FE AP g Y

petition, the Board or its
designee will fully consider
the 1issues raised in the
petition, fix the amount of the
bond or deposit and notify the
* 5 5% applicant of the amount. The
=% & #& & % |amount of the bond or deposit
- - i» % v ¢ | fixed after reconsideration
+ r; = |may be less than, greater than
I A or the same as the amount
"ii’]‘éq . .. .
originally fixed.
5. The Board will provide a
blank form of a bond to each
applicant required to provide
G4y such a bond. The bond will be
_______________ in substantially the following
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form:

RESIDENTIAL POOL AND
SPA LICENSE BOND FOR THE
PROTECTION OF
CONSUMERS

License Bond
No.:

KNOW ALL PERSONS BY
THESE PRESENTS:
That ...... . i

having a principal
place of business in the city

Of . in
the State of .......... as
principal (hereznafter
“Principal”),

and ...
................ , a corporation
licensed to execute surety

bonds under the provisions of
the Nevada Insurance Code,

and whose long-term
obligations are rated “A” or
better by a nationally

recognized rating agency, as
surety (hereinafter “Surety”),
are held and firmly bound to
the State of Nevada in the full

and just sum
Of
Dollars
(8 ) for

which payment well and truly
to be made, the Principal and
Surety bind themselves, their
respective heirs, executors,
administrators, successors

and assigns, jointly and
severally, firmly by these
presents.

THE CONDITIONS OF THIS
OBLIGATION  ARE SUCH
THAT:

Whereas, the principal has
applied for or holds a

contractor's license with the

B I g E L g Nevada State Contractors'
L J = . |Board pursuant to Chapter
RS T WA W Ny .
e J;L /%7( %%&/q”ﬂ’; ll j 624 of Nevada  Revised
FE e PR BRI R P Statutes to perform work
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concerning residential pools
and spas.

NOW, THEREFORE, this bond
is made in favor of the State
of Nevada solely for the
benefit of a consumer who
entered into a contract with a
contractor to perform work
concerning a residential pool
or spa and:

(a) Is damaged by the failure
of the contractor to perform
the contract or to remove
liens  filed against the
property; or

(b) Is injured by any unlawful
act or omission of the
contractor in the performance
of a contract.

If an action is commenced on
this bond, the Surety shall
notify the Board of the action
within thirty (30) days after:
(a) being served with a
complaint and summons, or
(b) the action is commenced,
whichever occurs first. The
total aggregate liability of
the Surety for all claims shall
be limited to the face amount
of the bond, irrespective of
the number of years the bond
is in force or the number of
claims filed. The Surety shall
have the right to terminate its
suretyship under this
obligation by serving written
notice of its election so to do
upon the State Contractors'
Board, at its office in Reno,
Nevada, by certified mail at
least sixty (60) days prior to

the date of termination of
suretyship. Thereafter, the
Surety shall be discharged

from liability hereunder for
any default of the Principal
occurring after the date of
termination. The liability of
the Surety shall be confined to
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acts, omissions or defaults of
the Principal occurring
subsequent to the effective
date hereof.

NO ACTION MAY BE
COMMENCED on this bond
after the expiration of two (2)
vears following the
commission of the act upon
which the action is based.

IN THE EVENT the Surety
shall make any payments
hereunder, without awaiting
Court action, the bond amount
shall be reduced to the extent
of any payment made by the
Surety in good faith under the
bond, provided the Surety
shall notify the Board, in
writing, within ten (10) days
of any payments made
hereunder.

IN WITNESS WHEREOF, the
Principal and said Surety
have executed this instrument

on the — ............. day
Of o L
....... to be effective on
the ... day
Of o,
By:
By: (o
(SIGNATURE OF NEVADA
AGENT)

(SIGNATURE OF PRINCIPAL)
Agent License
No.:
Address: ... .. ... L.
Surety: ...
(SIGNATURE OF ATTORNEY-
IN-FACT)

POWER OF ATTORNEY MUST
BE ATTACHED

6. An applicant required to
provide a bond or cash deposit
must file the properly

233




executed bond on the form
provided by the Board or
establish the deposit within
30 days after receiving the
original or reconsidered
notification from the Board of
the amount of the bond or
deposit required.
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(1) License
person who
business
manufacturer
recreational vehicle
manufacturer, distributor, or
importer in this state, or who
manufactures mobile homes or
recreational vehicles out of
state which are wultimately
offered for sale in this state,
shall obtain annually a
license for each factory
location in this state and for
each factory location out of
state which manufactures
mobile homes or recreational
vehicles for sale in this state,
prior to distributing or
importing mobile homes or
recreational vehicles for sale
in this state.

(2) Application.--The
application for a license must
be in the form prescribed by
the department and contain
sufficient information to
disclose the identity,
location, and responsibility
of the applicant. The
application must also include
a copy of the warranty and a
complete statement of any
service agreement or policy to
be utilized by the applicant,
any information relating to

required.--Any
engages in the
of a mobile home
or a

184West's F.S.A. § 320.8225

234




?l%‘ﬁ%w?v?

oe';ﬁ—k
ﬁ};ﬂbi_,\ 1
ﬁ A4 R
- # X 300%~ % - & i
100 £ ~ o FmFr T #Fen?
AL 1l EF A 100 2 A
2 E A 200 2 A o0 iz i
¥ F 10 1 p o A3k e
el SRS SR - RO
AR CIE R S o SR -

E'f‘;i—gé,:,\z‘

e
B

17
]

A

2432 2 E o~ Rder A
& o

5 (4)7m 2L AR

L A e SR SN R
Bo ik % 48.181 i dp =% 3 R IE
AV G

F(5)7% FHEE R

;_»'—.(a);%/X

= E o pEFAEHE 5 B2 3F
Vom0 ¢ ;%—A RFVESEG
AR TREE R E REE S
KA gRBEoRrEPE S
BEeFHPEP L EEE N

the applicant's solvency and

financial standing, and any
other pertinent matter
commensurate with

safeguarding the public. The
department may prescribe an
abbreviated application for
renewal of a license if the
licensee has previously filed
an initial application
pursuant to this section. The
application for renewal must
include any information
necessary to make current the
information required in the
initial application.

(3) Fees.--Upon submitting an

initial application, the
applicant shall pay to the
department a fee of $300.
Applicants may choose to
extend the licensure period
for 1 additional year for a
total of 2 years. An initial
applicant shall pay to the

department a fee of $300 for
the first year and $100 for the
second year. An applicant for
a renewal license shall pay to
the department $100 for a 1-
year renewal or $200 for a 2-
year renewal. Any applicant
for renewal who fails to
submit a renewal application
by October 1 of the year of its
current license expiration
shall pay a renewal
application fee equal to the

original application fee. No
fee 1s refundable. AIll fees
must be deposited into the

General Revenue Fund.

(4) Nonresident.--Any person
applying for a license who is
not a resident of this state
must designate an agent for
service of process pursuant to
s. 48.181.

(5) Requirement
assurance.--

of
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4 S R 2R » iz [(a) Annually, prior to the
Bops F 2 R AE ;\ﬁ = ;@ E‘T ¢ |receipt of a license to
] i3 o . %;{L&@r‘; WP A i manufac.ture mobile homes,
FAiEE o Bt mEL A th% apf)llcant oi llcbensge shalli
o s o s .. . . |submit a sure ond, cas
#E}Ej_f% v qi AP EDE T bond, or letter (}),f credit from
5 8%~ & BHIEHF I RER a financial institution, or a
- PREECREFEES LT | proper continuation
#ME R HmG 50 B ¥ |certificate, sufficient to
gL o R £ ~ L £ % £ % |assure satisfaction of claims
M E > B2 EE T e Flag ko |against  the licensee  for
AEE R AN My (7B IRIEA failure ~ to comply with
S L KL P BB ap.proprlate cod.e standards,
o i 7| failure to provide warranty
IEBH L F BT service, or violation of any
BB E A ﬁ%%i”#% THREDE® | provisions of this section.
FEELAGTTEP L 2FTEY | The amount of the surety
oo S H f‘% { &% (7 # % |bond, cash bond, or letter of
HE ~MstEmeEANEr g2 |credit must be $50,000. Only
e 10 pp oo F T G 4 |Onesurety bond,'cash bond, or
B E S N 2P Y E lette.r of credit shall be
X . required for each
‘ manufacturer, regardless of
the number of factory
locations. The surety bond,
cash bond, or letter of credit
must be to the department, in
favor of any retail customer
who suffers a loss arising out
of noncompliance with code
standards or failure to honor
or provide warranty service.
The department may
disapprove any bond or letter
of credit that does not provide
assurance as provided in this
section. Within 10 calendar
days after any renewal or
- o continuation of or material
(b) % change in such surety bond,
&> b EEUE 2880 | cach bond, or letter of credit
R 2w FT E 2% 0 ¥ 54 Jor issuance of a new surety
RFTEFF A ﬁ%;}%i‘ % & > |bond, cash bond, or letter of
&K 2K B A % » 11 gx % |credit, a licensee shall deliver
@R R o f 2 4 |10 the department, in a manner
T T\Kq % ﬁ ~ |prescribed l;y thehdepartmen(;,
W a co 0 suc renewed,
1& $ T%ﬂé %;i,i_,g ;\ﬁ i R continpuyed, changed, or new
IR R A IEATZ AP MR L o R surety bond, cash bond, or
HEDEFLF 25 E 1 % |letter of credit.
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(b) Annually, prior to the
receipt of a license to
manufacture, distribute, or

import recreational vehicles,
the applicant or licensee shall

submit a surety bond, or a
proper continuation
certificate, sufficient to
assure satisfaction of claims
against the licensee for
failure to comply with
appropriate code standards,
failure to provide warranty
service, or violation of any

provisions of this section.
The amount of the surety bond
must be $10,000 per year. The
surety bond must be to the
department, in favor of any

retail customer who suffers
loss arising out of
noncompliance with code

standards or failure to honor
or provide warranty service.
The department may
disapprove any bond that does
not provide assurance as
provided in this section.
Within 10 calendar days after
any renewal or continuation
of or material change in such
surety bond or issuance of a
new surety bond, a licensee
shall deliver to the
department, 1in a manner
prescribed by the department,
a copy of such renewed,
continued, changed, or new
surety bond.

(c) The department
adopt rules pursuant
chapter 120 relating to
providing assurance of
satisfaction of claims under
this section.

(d) The department shall,
upon denial, suspension, or
revocation of any license,
notify the surety company of
the licensee, in writing, that

shall
to
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the license has been denied,
suspended, or revoked and
shall state the reason for such
denial, suspension, or
revocation.

(e) Any surety company that

pays any claim against the
bond of any licensee shall
notify the department, in

writing, that it has paid such
a claim and shall state the
amount of the claim.

(f) Any surety company that

cancels the bond of any
licensee shall notify the
department, in writing, of
such cancellation, giving

reason for the cancellation.

B)adt L THi2§59.1-296.1 % 185
F> B
¥ AT A. It shall be unlawful for any
AR TRl % Ak 7@ |health club to offer,
AR EARERE S A FE R advertise, or execute or cause
R % T A to be executed by the buy@r
S ARE F BB ARE R any health club contract in
v e e s e 1 this Commonwealth wunless
PueZaEe gy Eaad o3 a0 facility of the health
Pl AR 5 2802 o 3P Ji ¢ club has been properly
registered with the
Commissioner at the time of
the offer, advertisement, sale
or execution of a health club
F (i) #% contract. The registration
thor ¥ s 2 # oy s 3 4~ f | shall
4 e p s mEpy > | (i) disclose the address,
G AR hp her R R ehd ownership, dat.e of f1rs‘§ sales
= o and date of first opening of
P the facility and such other
information as the
Commissioner may require

consistent with the purposes
of this chapter

(ii) be renewed annually on
July 1, and

(iii) be accompanied by the
appropriate registration fee

185VA Code Ann. § 59.1-296.1
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per each annual registration

Number of | Registration
N unexpired fee
v ,( 1:> h contracts
FEET VLR LA = originally
» (iii) 2N ) written for
& X E BRI B F AR || more than one
/%;Lﬁ": , a"wq:gf % #75 eh& B A || month
L ERS T o - 0 to 250 $200
* ¥ if—!ﬁ P AL E - B P22 E (1251 to 500 $300
BE(R) P RF(EA) 501 to 2,000 [$700
03250 200 2,001 or more | $800
251 3] 500 300 . T t  indicated
501 5] 2,000 700 Llélow-e amoun indicate
2,001 x+t 800 Further, it  shall  be
¥ oo Ao gy 9\ T 7% 1 P % |accompanied by a late fee of
ER R op ) S HEde p B AT | $50  if  the  registration
Z o R RAH 50 2 k¥ |renewal is neither postmarked
* oo 4ok ¥ % 4 4 Auer o p| | Dot received on or before July
$o BHTnBEE T L S0 ¥ 1. Int the el\;g:nlt tfhatll.e}[.club
A s & o EE N e Y . |operates multiple facilities, a
_ f ’%F‘30 ;n %—Jrz' ‘,25, * $50 late fee for the first
T FRA 03 A 25 E S Ppcility and $25 for each
A AE - RSB AF Y o T aqditional  facility  shall
3 2z Ford - P2 5 PTF laccompany the registrations.
fFEY & - FiEEL 5 PRIF G | For each successive 30 days
H S or R 5 B b i or after August 1, an additional
0 ORE Y E e o $25. §hall be added for each
facility. Each separate
% B facility where health club
R S AR AE Y B services are offered shal} ‘be
g 2 oo s . . |considered a separate facility
REERN L RE & _B%#*% “ % land shall file a separate
8 9 1-306 & & i § # %~ |registration, even though the
® o &yt 30 X 3P & % | separate facilities are owned
T Ekt 100 2 2B 8 Y |oroperated by the same health
Boo gt B W xR 3 e o club.
LR E S B. Any health club that sells a
' health club contract prior to
registering pursuant to this
B CH zif)tr;l?‘?s ant?l’e lfaplr)ergglrriz?é
wE L FRREL kT 2] surety required by § 59.1-306
R A shall pay a late filing fee of
» $100 for each 30-day period
% D7 the registration or surety 1is
5 ’}5’ P AL VE T late. This fee shall be in
aE L LV E E o F F IR addition to all other penalties
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S IR

allowed by law.

HF C. A registration shall be

amended within 21 days if
there is a change 1in the
information included in the
registration.
D. All fees shall be remitted
to the State Treasurer and
shall be placed to the credit
and special fund of the
Virginia Department of
Agriculture and Consumer
Services to be used in the
administration of this
chapter.

(4) » & ¥ j* 47-18-318 %186

& I

% (a)7E (a) In order to provide a

LR wiEE % ¢ B - w4k |degree  of  protection to

i F OB AN ¥ ¥ Groen gk members of health clubs, each

PS s A BY LBy -8 health club shall post a bqnd

. e v e . - |1n an amount of twenty-five

HE E 0 AR -8B IFER

N thousand dollars ($25,000)

($25,000) « 3% % &£ 2 RR | for  cach location doing

s B F A MFV e @ FE | business in this state. The

NP TFEFDEREE bond shall be made with a
bond issued by a corporate
surety authorized to do

% (b)) business in this state.

G RBE MBS 5 e a |(b) The bond shall  be

FHE RS 2 BN R T malnta}ned for two (2) years

S o following the date on which
the health club location

% (c)F ceases to conduct business in

! /‘c) & P ., .. . |this state.

ER A = I 38 A 3 Az 37 3 (c) In an action brought by the

P R R KM S TR |attorney general and reporter

B >0 £ B % W |pursuant to part 1 of this

B0 * A %ﬂ:.—%}z Pt % o iz @ & 4L | chapter, the attorney general

%ﬁ;ﬁ G L S Rk A apd reporter shall have the

CRE TN E W N right to request that the total

amount of the bond posted by
the health club be awarded to
the state for consumer
restitution. Any person who
has entered into a health club

186 T. C. A. § 47-18-318
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agreement that is not fulfilled
by the operator may make a
claim against the bond.

(d) This section shall not
apply to any health club or
health club operator that has,
for at least seven (7)
consecutive years, operated

under substantially the same
ownership and control. Any
health club claiming the
exemption pursuant to this

subsection (d) shall maintain
documentation as of January 1
of each year in which the
exemption is claimed
demonstrating the required
period of ownership. Such
proof shall be retained for a
period of at least five (5)
years from the end of the year
in which the exemption is
claimed. This documentation
shall be made available for
examination upon request of
any law enforcement agency

or the attorney general. A
refusal to provide such
documentation shall

constitute a violation of this
part.

(e)

(1) In lieu of the surety bond
required 1in this section, a
health club may maintain on

file a current audited
financial statement prepared
by a certified public
accountant licensed 1in this

state that demonstrates that
either the health club or the
health club operator has a
financial net worth of at least
ten million dollars
($10,000,000) available to
satisfy any claims.

(2) Any health club claiming
the exemption pursuant to this
subsection (e) shall maintain
documentation as of January 1
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of each year in which the
exemption is claimed
demonstrating at least ten
million dollars ($10,000,000)
available to satisfy any
claims. Such proof shall be
retained for a period of at
least five (5) years from the
end of the year in which the
exemption is claimed. This
documentation shall be made
available for examination
upon request of any law
enforcement agency or the
attorney general. A refusal to
provide such documentation
shall constitute a violation of
this part.
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