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Abstract

According to the Criminal Code of Taiwan Article 140 Paragraph 2 and the
Assembly and Parade Act Article 30, insulting and defaming public agencies are
criminal offenses in Taiwan. However, the legitimacy of such offences is highly
controversial. Through the study of political philosophy, this article proposed that the
only justifiable purpose of a state is to preserve the rights and liberty of its citizens. In
the field of criminal law, this article argued that we can utilize the concept of legal good
as a normative standard to analyze and criticize criminal legislations. General validity
concerning interpersonal reality is the feature that makes the legal good to have the
function of criticism and keeping away from excluding minorities. Among all legal
goods proposed to be protected by the norm, “governmental function” is the only one
that suffices the feature of “general validity”. Insulting public agencies has no risk of
harming governmental functions. Defaming public agencies might interfere with
governmental functions in certain circumstances; however, the scope of “defaming
public agencies” in the current provision is too broad. As a consequence, this article
considered offences of defaming public agencies is not a just criminal preposition. Also,
this article proposed that offences of insulting and defaming public agencies
disproportionately restrict freedom of speech and therefore is against Articles 11 and 23
of the Constitution and Article 19 of the International Covenant on Civil and Political
Rights (ICCPR). Accordingly, it is necessary to adopt limited explanation method to
interpret the current provisions. This article suggested that the “capability of
interference with public functions” should be taken into account as the key element
when interpreting the term “insulting and defaming public agencies”. Furthermore, it is
necessary to consider not only the justifications approved by the Criminal Code of
Taiwan Article 310 Paragraph 3 and Article 311, but also the concept of “substantial

illegality” established in recent judgments in Taiwan.

Keywords: insulting public agencies, defaming public agencies, social contract,
legal good, clear and present danger, ICCPR
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