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1% Roxin, Strafrecht Allgemeiner Teil, Band I, 4. Aufl., Miinchen 2006, § 17 Rn. 23.

1 Schultheis, in: Hannich (Hrsg.), Karlsruher Kommentar zur Strafprozessordnung, 6. Aufl., Miinchen
2008, § 127 Rn. 2.

12 Kramer, ,,Jedermann® nach § 127 Abs. 1 StPO: Staatsanwaélte und Polizeibeamte?, MDR 1993, 111.

3 Beulke, Strafprozessrecht, 10. Aufl., Heidelberg 2008, Rn. 238.
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' Borchert, Die vorlaufige Festnahme nach § 127 StPO, JA 1982, 338; Schultheis, in: Karlsruher
Kommentar, 6. Aufl., § 127 Rn. 22; Meyer-GoRner, Strafprozessordnung, 54. Aufl., Minchen 2011, §
127 Rn. 7.
> Tilkorn, Umfang und Grenzen des Jedermann-Festnahmerechtes nach §127 Absatz 1 Satz 1 StPO,
Munster 2001, S. 46 f.
16 Bochert, JA 1982, 340; Biilte, § 127 Abs. 1 Satz 1 StPO als Eingriffsbefugnis fiir den Biirger und
als Rechtfertigungsgrund, ZStwW 121 (2009), 379.
7 satzger, Das Jedermann-Festnahmerecht nach § 127 | 1 StPO als Rechtfertigungsgrund, Jura 2009,
108, 113; Jakobs, Strafrecht Allgemeiner Teil: Die Grundlagen und die Zurechnungslehre, 2. Aufl.,
Berlin 1991, 16. Abschn, Rn. 16; Kargl, Inhalt und Begriindung der Festnahmebefugnis nach § 127 |
StPO, NStZ 2000, 8; Wagner, Das allgemeine Festnahmerecht gem. §127 Abs. 1 S. 1 StPO als
Rechtfertigungsgrund, ZJS 6 (2011), 456.
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'8 Roxin, AT I, 4. Aufl., 17/22.
9 Tilkorn, Umfang und Grenzen des Jedermann-Festnahmerechtes nach §127 Absatz 1 Satz 1 StPO,
Munster 2001, S. 41.
2 Albrecht, Das Festnahmerecht Jedermanns nach § 127 Abs. 1 StPO, Kiel 1970, S. 20.
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2! Tilkorn, Umfang und Grenzen des Jedermann-Festnahmerechtes nach § 127 Absatz 1 Satz 1 StPO,
Miinster 2001, S. 43.
%2 Satzger, Jura 2009, 108.
% Tilkorn, Umfang und Grenzen des Jedermann-Festnahmerechtes nach §127 Absatz 1 Satz 1 StPO,
Miinster 2001, S. 44.
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# Tilkorn, Umfang und Grenzen des Jedermann-Festnahmerechtes nach §127 Absatz 1 Satz 1 StPO,
Munster 2001, S. 45.
% Schultheis, in: Karlsruher Kommentar, 6. Aufl., § 127 Rn. 2.
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% gatzger, Jura 2009, 108.
%" Tilkorn, Umfang und Grenzen des Jedermann-Festnahmerechtes nach §127 Absatz 1 Satz 1 StPO,
Miinster 2001, S. 46 f.; Satzger, Jura 2009, 108.
% Biilte, ZStw 121 (2009), 378.
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ATREME « AR AT EE L R ATt g P AR E » R IDAE VAR
BERE EAVIERE - DI R R ABUETTE) © IRILER - AERFUER AR S
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# Fincke, Das Risiko des privaten Festnehmers, JuS 1973, 87.
% Biilte, ZStW 121 (2009), 377.
%1 Arzt, Zum privaten Festnahmerecht, in: Karl Heinz Gossel/Hans Kaufmann (Hrsg.), Festschrift fiir
Theodor Kleinknecht zum 75. Geburtstag (FS Kleinknecht), Miinchen 1985, S. 6.
¥ Kargl, NStZ 2000, 8.
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¥ Schultheis, in: Karlsruher Kommentar, 6. Aufl., § 127 Rn. 7; Hilger, in: Erb (Hrsg.),
Léwe/Rosenberg, Die StrafprozeRordnung und das Gerichtsverfassungsgesetz, Bd. 4, 26. Aufl., Berlin
2007, § 127 Rn. 8; Meyer-GoRner, Strafprozessordnung, 54. Aufl., §127 Rn. 3; Otto, Problem der
vorléufigen Festnahme, § 127 StPO, Jura 2003, 685; Ranft, StrafprozefRrecht, 3. Aufl., Stuttgart 2005,
Rn. 763.
¥ §127:
(3) Ist eine Straftat nur auf Antrag verfolgbar, so ist die vorlaufige Festnahme auch dann zul&ssig, wenn
ein Antrag noch nicht gestellt ist.
% Kihne, Strafprozessrecht, 7. Aufl., Heidelberg 2007, Rn. 450; Ranft, StrafprozeRrecht, 3. Aufl., Rn.
763.
% Satzger, Jura 2009, 109; Meyer-GoRner, Strafprozessordnung, 53. Aufl., §127 Rn 3; Hilger, in:
Lowe/Rosenberg, 26. Aufl., § 127 Rn. 49. @{ R - B BB R E MRAN ATaE e
HITME AN EA N E ST ST & Ca ST SRR E ORI E & F IR ESR -
IR{ETRE5E -
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¥ OLG Hamm, NJW 1972, 1826; OLG Hamm, NJW 1977, 590; KG VRS 45 (1973), 37.
% BGH NJW 1981, 745; BayObLGSt 1986, 52.
% BGHSt 45, 378, 380; BGH GA 1974, 177.
O BRI » FEER () ST BT > 2008 4E 0 B 165 5 MREE o VAL 0 SRR 0 —
e ABHREE > 2009 4F 0 H 1-5~1-7 5 [-F o FESEER > 55 Rk > JTidi ket 0 2008 4F 0 H
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2Bt > WAL 0 BIUN 0 ZEHAR > 2011 4 > B 79-81 ¢
RESE BTG o ISERESE 0 527 B 21 > 1983 4E - EH 51 -
2 Roxin/Schiinemann, Strafverfahrensrecht, 26. Aufl., Miinchen 2009, § 39 Rn. 15 f. 1373t %
R0 2884 0 JUSREREE 09T > EARAEE RS 0 58 21 558 3 i > 1992 4 > H 66-70 ©
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© S IRREEAESS 251 (R 1 1E -
* Roxin/Schiinemann, Strafverfahrensrecht, 26. Aufl., § 33 Rn. 10.
© RERME > B JUTERSEA Z S ESR AR Sy 0 AEA LIRS L - 55 55 10 2004 0 B
73
“© g 11
(1) Im Sinne dieses Gesetzes ist
5. rechtswidrige Tat: nur eine solche, die den Tatbestand eines Strafgesetzes verwirklicht.
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*" Bochert, JA 1982, 340; Satzger, Jura 2009, 109; Ranft, StrafprozeRrecht, 3. Aufl., Rn. 765.
8 Bochert, JA 1982, 340; Ranft, StrafprozeBrecht, 3. Aufl., Rn. 766.
* Ranft, StrafprozeBrecht, 3. Aufl., Rn. 764.
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% OLG Hamm, NStZ 1998, 370.
1 BGH NJW 1981, 745 f.; OLG Zweibriicken NJW 1981, 2016; AG Grevenbroich NJW 2002, 1060
(1061).
%2 Arzt, Zum privaten Festnahmerecht, in: FS Kleinknecht, S. 6 f.; Bochert, JA 1982, 341 f.; Fezer,
Strafprozessrecht, 2. Aufl., Miinchen 1995, Haft-Fall 5, Rn. 28 f.; Fincke, JuS 1973, 87 ff.; Hilger, in:
Lowe-Rosenberg, 26. Aufl., § 127 Rn. 9 f.; KrauB, in: Graf (Hrsg.), Strafprozessordnung, Miinchen
2010, & 127 Rn. 3; Kihne, Strafprozessrecht, 7. Aufl., Rn. 450; Roxin/Schiinemann,
Strafverfahrensrecht, 26. Aufl., § 31 Rn. 4; Schultheis, in: Karlsruher Kommentar, 6. Aufl., § 127 Rn.
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oy By BS B RS AP (Strenge materiell-rechtliche Theorie ) Kz [R IS f4 AR i

( Eingeschrankte materiell- rechtliche Theorie ) »

1~ BRRAWE22HE

B B G R A T SRAL TR S R DU R Y R A TR T R Ry T
e MATEEAVIUTR T R ffatmpe 2 o 2t B B fg A R SRR Ry - B (EER
AR LU SR

Bt TONEITRAES 127 /56 1 IE?UE“B@I%%% R Tat " BR AR Ry IU IR
BREERMATACR R SCEE > K ATREIME™ > HAEA RIS 127 655 2 TEAS 200
bRl - AR E IR P AR &S S - 3550 127 {@% 2 ERLE T A
Moy Seaafllam < Z kS RBRERERE BNEESER > TIER
Y22 - ) HEARCOLAIR r%iﬁﬂ?ﬁﬁ%ﬁj E(EZRE - IRIMAIRSS 112
PRZHRTE - SAREE M an S R FA ERRYIUIRESE - IR IRIZSS 127 (i
2 THRTE AT Ry e Y A SO - B 56 127 (FRE8 1 THATER A Tat” [
i Ry B RADTRIREE - R [F R 2 THR R E L -

HRO R AR TN AR RE Ry (16 127 {5R55 2 TS RAET ke iy AR PR

> Beulke, Strafprozessrecht, 10. Aufl., Rn. 235; Jescheck/Weigend, Strafrecht Allgemeiner Teil, 5.
Aufl., Berlin 1996, § 35 IV 2; Kindh&user, Strafrecht Allgemeiner Teil, 3. Aufl., Baden 2008, § 20 Rn.
5; Krey, Deutsches Strafrecht Allgemeiner Teil, Band I, 2. Aufl., Stuttgart 2004, Rn. 600 f,;
Meyer-Golner, Strafprozessordnung, 54. Aufl., 8127 Rn. 4; Lenckner, in: Schonke/Schrdder, 27. Aufl.,
Vorbem §8 32 ff. Rn. 81, 82; Ranft, Strafprozefrecht, 3. Aufl., Rn. 762 ff.
> Biilte, ZStW 121 (2009), 387.
22 Bochert, JA 1982, 340; Ranft, StrafprozeBrecht, 3. Aufl., Rn. 767.

§127:
(2) Die Staatsanwaltschaft und die Beamten des Polizeidienstes sind bei Gefahr im Verzug auch dann
zur vorlaufigen Festnahme befugt, wenn die \oraussetzungen eines Haftbefehls oder eines
Unterbringungsbefehls vorliegen.
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“Wer sich nicht sicher ist, dal der andere wirklich eine Straftat veriibt hat, soll des
anderen Freiheit nicht antasten, sondern alles Erforderliche den staatlichen Behdrden

{iberlassen.” *°

BbEgEhTE T - (B AE HUAMEE th AMEE ZILIUIR - s~ ERR S B R
FMAE - MERFTA L ERTTENE IR T > 2 BieZ B3
FREESE 127 RS 2 TEAHET T - PEBRG IR AP I 1 FA A BB S B AR R M PR A 72
SR NSEEET AR EERS o B R AR T 2R 2 B EUE AN AT
= ARG YA E RS R AR R A N B EE R R
FEEISZSHRRAUEHHE (Irtumsprivileg) ® o H ¥ —RE RS - SRHARIEHE
N B P o Z A R LASIRE - 2L A P s Bhe Rty i 2/ MBS ML B’ A
NENNRE BERESEF 2RI A Z 8 > BEREE LIRS E &=
— % ERAE AR > B EgRE H O EA ARSI ES
BT TR -

iz AN S » R S EE SRR RE S B I LB ORI S srE B H A2
SRATEZ > PERI R BIR B8 5 IR R Brtp i i L s AR sl BRI BISL - (e
B R B 798 G R AR B8 MR BT BE G SOERMI M DL SR ZE e M AR IS M i

g

~

7 Krey, AT I, 2. Aufl., Rn. 600 f.
% Kargl, NStZ 2000, 11; Satzger, Jura 2009, 109 f.
*° Meyer-GoRner, Strafprozessordnung, 54. Aufl., §127 Rn. 4.
% Bochert, JA 1982, 340; Satzger, Jura 2009, 110; Ranft, StrafprozeRrecht, 3. Aufl., Rn. 767.
8 Ranft, StrafprozeBrecht, 3. Aufl., Rn. 768.
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PRI PR B A 5B i 1] P07 (e o S — (R 8> 8 R0 14 i Z SR IR R RE T O]
B 19 fiR) EEITILIRE - B R UYSIRIEA GRS 7 IR E R A
DAB [REREA it 2R R TEEIHIA o IR 2R 7y VAR 7 AER > 3B RS
FARE TR ~ AT AR Z IR ~ IR ZEE ~ T REE - midB R LU
AL - BN AR DIFREIES 86 2 Bb#E » SCEH AR 14 phZ IR E
RESIN > BRIESSMT EMHRE R ZpE o7 2 B > ARG R S HE AR 205 57

HIERRE > BE R R HEREIN AR 14 R NEERTELAOR R 7y > 28
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BAPLAEE » FOREANIREE E RS - SR NSRRI 14 B SEIREAE

82 Kihne, Strafprozessrecht, 7. Aufl., Rn. 449.
8 Satzger, Jura 2009, 108; Otto, Jura 2003, 685.
4 SESIHNESS 61 5 -
% Krause, in: Schliichter (Hrsg.), Kriminalistik und Strafrecht, Festschrift fiir Friedrich Geerds zum 70.
Geburtstag, Libeck 1995, S. 495 ff., Kuhl, Strafrecht Allgemeiner Teil, 6. Aufl., Minchen 2008, § 20
Rn. 66 f.
% KG JR 1971, 30.
¢ Vferrel, Kinderdelinquenz-ein strafprozessuales Tabu?, NStZ 2001, 284.
% Hilger, in: Léwe-Rosenberg, 26. Aufl., § 127 Rn. 8; Meyer-GoRner, Strafprozessordnung, 54. Aufl.,
8127 Rn. 3; Ranft, Strafprozefrecht, 3. Aufl., Rn. 772; Roxin, AT I, 4. Aufl., 17/26; Schultheis, in:
Karlsruher Kommentar, 6. Aufl., § 127 Rn. 8.
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% satzger, Jura 2009, 109.
" Gropp, Strafrecht Allgemeiner Teil, 2. Aufl., Berlin 2001, § 6 Rn. 184 f.; Meyer-GoRner,
Strafprozessordnung, 54. Aufl., § 127 Rn. 4.
" Roxin, AT I, 4. Aufl., 17/25.
"2 Roxin/Schiinemann, Strafverfahrensrecht, 26. Aufl., § 31 Rn. 4.
PR SR > WG EEEAS 229 (RAKIGETE - 55 239 (RHEM ATTEIE H
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" RILE A S48 1 Bllte, ZStW 121 (2009), 396; Satzger, Jura 2009, 110.
® Roxin, AT I, 4. Aufl., 17/25.
® Bochert, JA 1982, 340 f.
TR E AR TOTRREER,  REAEE R USSR EAR, -
"8 Satzger, Jura 2009, 109.
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A0 K > BIMESRAUUIEREE R BRAR 2 - R SETEAE S 127 (R58 1 THATE:
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1YE5E 3R TIE3E , b FE PRV B ASHY B R ER e RV R s A i
2 (geschichtliche Vorgang ) » 42 {[&[ 4 g A% 5 A\ AF {8 R [ Rh 48 BB 72

™ vgl. Biilte, ZStwW 121 (2009), 389.
8 NStz-RR 2007, 379.
8 §114:
(2) FHEEESCHL FYIEEIH -
822. TR BREEEE > JUIE H BN ES - JUTR T R VA E R B A i FH 2 A -
§ 260:
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29



JOTACTE A i B At ) R o e B A A F R » (R S P FTae
HIVUSEEE MBS OAIES: - DL S SE & A — (B FERR i - 192 lF
Ry EAG L8 M an < ~ AR My < 2 DZMERTIR » DB — (B SR B4 2
BRI S - RIS L RNy - B LIUAZEE (Rechtssicherheit )
AIMECR Ry B > AR Fr R HV B DU Nk 22/ D B0 R I > R IPRGETE
PR SRR P TR -

AR AT > 55 127 fR55 1 THATRR B A AR ER AN E - & T8
FEEEERIERTHEAREAEZAE MIFREFTRAER A EAERRIR
85056 127 555 1 THATEL R AR BT (7R S0 A B B AL A > A 5 — 2t
AR L eI SR » P8 > BIV(EAER]— 8R4 8 o (o A e — a5 - BT
A PREERENE 2 H AYE R A A [FIRVEERE BB ALIEE A - BIAIfERIRIASS
242 FREEEIERUE TP RIRFA DS - sEEHNASE 289 (REUEIE VI E PRURF AL

USRS E - FE B tb— AR IELARERAY R EER - EIRAARIM
RS Ry (T BE 5 FH B AR ARIIE SV R R R AR 7 BT IE - JUSR i BEA Z U
AT AR IR PR ASORIE A S MR — 20 AT R TR -

=P MEfEE- Iz -
— % 127 5% 1 DR AT HFWZ ahE iz

JEIRmREERE B AR 2 SR ) 5 - BT A T B enE ERYE(L
TELUHERIETR 2808 Ry Y BT DA FERZ ZOR DULTRTT R (B Ry i A T TRIE A Al
TRE > BT T TRRERIFORE - HREATRA LAY TN ) (Bvidenz) HI
RER - WL ZATEEAVCIREREEE K © 1) > RERIANTEAEEENLE
( Doppelnatur ) 7R AT IR E ERYATFIE BB RS EREEM /- R

REOR —BUERIRHE -
HERIZESRARSS 127 (R5E 1 TEATERE i PR 1 EL 208 P i 1l o R i e
TIRRRMER L > EAR A MACETE SRS AT S EREEIP A RS
BRI MR - H R BRI 5 o iREsY 0 TR IR T - SRR
B EWMEERAA RS THRE T RS ) ARTRVET > EEEY A, B0
I o ERIFMEE TR ET A - B DA E B R ENAERA LIVE
VETTRTFAE » 2RI - i A IR 1 R ARG H Ay o] DUSD - RR Sy A

% Biilte, ZStw 121 (2009), 390.
30



BENEILSET R ANV E 53 TIHERIIRIRIEAR - SO e S IS8
HHEE | (Taterverdacht) - ik T ADFRAEE | (Tatverdacht> % BEAATLEE T
i R A A T BRI LT T B A Z B sl PN e SR E B4 LUE
FEMEEE By T THATHZ B0V HERm - S 280 7886 127 ﬂ%% 1 TRRTEAT BT
VAR E AL S ARE D) e SRR R R R E R I E R A LSRR
BoEataA A b2 D TRAREENE S -

=0 R AR 2 -
— B A E IR E S 127 (5% 278 2 B8 4 B T

PRI SUR” Sp B EIFI R RAAES 127 (55 1 JERTER LSS 2 JEAYHE A LLaif
[OERFE 1 THRTERHRY TAUSE ) BRRRCUSESRSE - EE R EEREEE 127
fREE 2 TS T S i HEa - E oL » I g BB AL IRIRIASE 127 (R 1 THAE T
IF AN - [EIREE 2 THEHUE » 8 B Ay BoRkis an o f e 20k
HABSETIERT » RS R B 2 840 - PTas S8 n i an SHVRTER » AR MEITEA
EE 12 2 HE » —HEETA ERNIUSERSE M ERERE 2 TR
55 3 TANVEEMTEL Y - #0058 127 55 2 SHEERUE IR THEMEI A AN S 1 AR

AETRAEIR - ZRMEELURENY S - B SR 3 U IR MREET - IR
127 f6R%56 2 THAVRAE - VABRIMEAE BT H 7 BUS BT AV RERR - 28R A

AEEZEGIN SR N RRFTETHYEERT - RIGEIRES 1 THAVHUE » AN EORF AR
I A BRI A B E I UIEMREE - Bt AR S (A EES MR
HlRIRAE Bz (AR - SR EE 2R TR - 12 A Rl R [ R
GRAEETHER T - (HEPERE i Sy RA ARy, (Privatstatus wechseln ) » [FLA
IR AT ARNEI N EAS AES T RS I i - 28T LR AR R (A5 [FI PR 6 2 THES T
PR HIHARE 2 85 -

AR REAVIR AR TR 127 555 L SHAEEATaRNY JUE , “Tat”
MBI IRESE - JRRNSE 127 (5R55 1 THATERY T JE3E , AHERSS 112 R avEXR
JUSEMkEE (dringender Tatverdacht) - E{ESREAVE - ©A B G HAEZTERTY
REER 0BT EERESREEZ®  Ebfs i mEE AU e a e
EEOREETERE T RIBIZS R ERVER AR - SR A aeE ) 2

8 Biilte, ZStW 121 (2009), 392.
8 Krey, AT I, 2. Aufl., Rn. 602 f.; ders, Deutsches Strafverfahrensrecht, Band I, Stuttgart 2006, Rn.
533; Kihl, Strafrecht Allgemeiner Teil , 6. Aufl., Mlinchen 2008, § 9 Rn. 85.
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% Bochert, JA 1982, 342; Biilte, ZStW 121 (2009), 399; Kargl, NStZ 2000, 8.
! Borchert, JA 1982, 340; Kiihl, AT, 6. Aufl., 89 Rn. 86; Otto, Grundkurs Strafrecht: Allgemeine
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1% Michael A. Hogg/Joel Cooper, The Sage Handbook of Social Psychology, Sage (2003), pp.
280-281.
BT SBBITE > 1962 FEAFAILY AL HEE —(EEH] > WS ER EREIMAE T3 —ArFEEA > 7
B EATRE R A BB AR WA E R E ST AR R ERE A TR -H2 R
People v. Young, 11 N.Y.2d 274, 183 N.E.2d 319, 229 N.Y.S.2d 1 (1962).
198 Columbia Law Review Association, The Law of Citizen’s Arrest, Columbia Law Review, Vol. 65,
No. 3 (1965), p. 503.
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TR RERTTE) - BRI TEIEEL - PRy B AR ER R B SR B BUR AR AR A
SRS FERFRARS FRERE™ o A S5 BB S se T LA R SRR SEAIN » T
AR E YRR R AR REE - B At EBUE WA A BRI TEEZ /5% H
FIE SR B My NFTAIRTE AT EIHE A S5 RE% (Ranch Rescue) LUK RIEEHE
(Minuteman Project) o &5 RARAH KL NERE - B2 AHARAVELSAER & BUFEE
SHESE R T8 > ARBA BB SR E SRR ARSI - o
FUSHI ~ AN R BpE PN - FIREE AR S R T EATZ R Jim
Gilchrist r 2004 £ 1 HFTAINL » A R =EIBUR 2 A AR B RRAHIH I
17 MR E AL — R HIHAR - SHERHVETT & Al Garza 585K - RILETENA
EEAEERERS > AREE MBI > W—FORIEENRHEBIRR AL
AT » DA H™ -

FEIE W RAHEET TR P B AR RAVERE > HEBARMEN S EL - TRER
FERNERITEENT Red ek 7 B Ay [T EE(LED ? ARA
BT E AR TRHIRABRENBERS - EEGREERMIR
) EFEUT R A RIER S  MHRECRIRIE L B A E ?

2005 FRE(E A John Abney Culberson feit | BB IREBILZE (The
Broder Protection Corps Act) > #i2f# & MNEBURFSHERE £ & 2~ R LGB R EAER
ES IAZHE A DR S BUF TN E R TR E - BRI IR 2 S E
R > 2RI Culberson FYAZEAIEARS(TEIG R - BEZASZEIBUR M AR E
RNV E R TE R AHE(L - A BHIRNERATE T - S0 &G FIRE
A A RERHIE - BN REMIHEB ILASCEG R R RS R ARH#E
5 i & L RIERA N B TR A AL S B (R > iE Eef T e & — E e R R AR
(AT [N RERAANE BT RIEE(RRIIRE K2 - S HRIBREN A REHHE
A e R RANIARNE AL TR ERR - o] DR & R A HI R A (Y

199 Karen S. Kopitsky, How the Scope of States’ Citizen’s Arrest Statutes Affects the Activity Level of
Vigilante Groups on the U.S.-Mexico Border, Journal of Gender, Race & Justice, Vol. 11, No. 2 (2008),
p. 308.
200« when government fails or refuses to act, individual citizens are obligated to act on their own.”
201 Karen S. Kopitsky, How the Scope of States’ Citizen’s Arrest Statutes Affects the Activity Level of
Vigilante Groups on the U.S.-Mexico Border, Journal of Gender, Race & Justice, Vol. 11, No. 2 (2008),
p. 317.
2 Karen S. Kopitsky, How the Scope of States’ Citizen’s Arrest Statutes Affects the Activity Level of
Vigilante Groups on the U.S.-Mexico Border, Journal of Gender, Race & Justice, Vol. 11, No. 2 (2008),
p. 319.
B RERIEERS RPN BRI TEI E PR R T - WTLAZ . ¢ Leiva v. Ranch Rescue, No.
CC-03-77 (S. Tex. 2003).
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SHE e BRI NE R TE &S ANBEIRAR RFETERERD il =B ER L
NERATEE TR E BN TRE OB AN R AHHVERE > W&k
B — TSPy LB (R

Fed HAERHBETF 4FELMME

RIFERHTER N RIS > SE e £ HURINET » A2 & EE
TERKRH S AR 2 M RARI AR IR T - B RN R E A ER SR 14 (R A
#[EME S INBURT R HAR BRI A SO AT By > IR AR REHY IE E A2 RIS
K BHHANTLE » TG ERRSCES 4 FRBAN B RIS RARERTRLUE -
FEREE LA BUN A B B RIIT Ry » 52 S HUE I £ 2R A M BT A
B A& (government) {¢ZEA e B (directly) EfEi#E (indirectly) AYAR&EE

(unreasonable ) 2 AN - iS5 2 » WEMRSCES 4 REZEZIRFIEIF AT
ZATHE - NI BEARLARYIEEEE (purely private unreasonable ) F822 ERATIH{IAIA
FEER IR 2B - BEEIRSCEE 4 RIS IEIROCEE 14 R 2 HUE TR DUE R IR INSREUR
NG > AR AR O AR BT Ry B 2 i IWER S EAE
PEHVRHE - BRHE T BORHIE BN E R EE A -

FIF 2RFATREHRDIED

FESRELET - MR — (A m AR R B E R ARG EEE e ft it
DN © PRI SEE T HAEFE LA R — (B R RAVER 52 > RAADUSHTH P ITT
FyEUR T IR RER s HIsAERS - INIEBURF A V) R 2RISR 52 - 1€ 19 g
&IABAG - R EEY BT PRt & BUR 3 1T RE PRI LI T R - 45
AEESRL R AL PSR BT > (RIS IR BN FIE SRR - & (R IE
MBS R RERT > 52 > @2 HE 5 FAEE (at his own peril) -
EfEE 19 HERIFBHIBEOER - R NAE RGN RSB P AT TEIHY
HRp(E% - et TR MERVEAIN - I E A RAHHANRMHRE 1A 125 BRVECR > B
(AN RyatB > 2/ DR AR RN TR - AN B AT R Tl SR M
AARRELL R - BREL T A ERBEROAE - Wl IR A R BIZ E Y

204 M. Cherif Bassiouni, Citizen's Arrest: The Law of Arrest, Search, and Seizure for Private Citizens
and Private Police, Charles C Thomas (1977), p. 8.
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Tt -

Fo8 23 gFEL R

Three civil brawls, bred of an airy word,

By thee, old Capulet, and Montague,
Have thrice disturbed the quiet of our streets,
And made Verona's ancient citizens
Cast by their grave beseeming orna ments,
To wield old partisans, in hands as old,
Cankered with peace, to part your cankered hate.

If ever you disturb our streets again,

Your lives shall pay the forfeit of the peace.?®

¥ -1 =6 (Assize of the Watch)

£ 1233 4% ~ 1242 F-f1 1253 FFATHEAATSFENWRB] (Assize of the Watch) #
E - F—{EEENI TR E R ENA R /DAL 4 ZASFRN (watchman) » HRE
ERERRTE  FURBER S AT » B-FR A EEF A A - Q05 2k
B BB - SPR AR FINAZ BRI - BUA% S —FR IS
HOT 2B - B T 4RI e > 1233 FERVIREIREEM A SRS
HEFEAE A2 — (Bl EavinEh > BRIETE AR AR AN TEHES © 1253 £
HIRGIFF X E B TERE » A AR T DA RIEENEE - HOVAEERE
B R ATEERE - B ERAR R RIS A B M AT RE -

205 W, Shakespeare, Romeo and Juliet, Act I, Scene 1.
PR ¢ FLEARES - SR RMES =G T — A B EAYZEE SR T T ERAVRET - AL
THRMEE FRZE > FEREEIEEAR AR TS ERAVEE R - TR R Zest
HEERE S TSR TENRE » SRR FTEMI& F - ZRIRMREET#E LRS- s
IR AR el E BB EL a2 AUE -
26 Horace L. Wilgus, Arrest without a Warrant, Michigan Law Review, Vol. 22, No. 6 (1924), p. 547.
27 4. R. T. Summerson, The Structure of Law Enforcement in Thirteenth Century England, The
American Journal of Legal History, Vol. 23, No. 4 (1979), p. 316.
2% 1. R. T. Summerson, The Structure of Law Enforcement in Thirteenth Century England, The
American Journal of Legal History, Vol. 23, No. 4 (1979), p. 317.
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% = 38 1285 # 8 iie#rdi: (Statute of Winchester)

SRR AT 1285 F B EEE— AL 13 FE1%ATiEm > HAWIEE RN Z T
P B E T - s% AR A ERERAAZ AR  —HEE el HER0A
A W& 1E - JRBETRR A R T S AR IS A8 i DL A AN Crules of
apprehension ) » 72 LBy ARAER] TP - B E R BRI (S E AN
AR i Sy B AT AR RN R A R AR THY AR
Rz AR S E TiE IRBUS RN R 52N AN RE TR § < EEARRY
T FHIRS AR e A RS AL - Wi B A ZAERER T T B (LAl (the principle
of local resonsibility ) » HiEh/2 4R A LAV TR E 2T Z HERME AR -

TSRO ARV FAE T RAAAEN S S ARG H tP (5 A i Ry B B2 A AT -
35S T AEBOTBIE (R EAEAYIEHIEILER] (the law of hue and cry) 2% f%
BEERN » BHHILTRE NME ST ARYRER] - R - —HEHIPL - ARMA
For EEhE RO i E R RPN RWMEE T FEN TR A BT
20 MR E AR TR ER ST HELAPYRIREIUAES - (F e
TZEITEIU - WY G A EF200E - Y DUE B CITEIAIR, ~ BB R A R at A
EZ TR EN R -

(AR 2 A BB » R R ICIRAY RS » [RIN i Ry e ALY
H5e o B T ESEEIERPIREE  ORFEETERAE 2HUE TRIN IS 1AE A

(assize of arms) » &fir 15 % 60 Y5 MHEETEAE H AL BRI HH B AR
(harness to keep the peace) *** - |- JEFE4Rk I A\ HERT S ~ B2 ~ &1~ 7J

PURFGUE » 52w R EWHY AN RILVERAA 5 K& o AEEEE - (hunderd ) o
HAEWAZ AR RIS L E B R R TE R F R EKEstad - 245
= ORRETRRARTHEIL AR A E A - 1) S A EEEEAERS - B
MR AT DU HIUIEN 5 2) EAV AL E B ERIVEERGEE T
A S BESFR L (town watchmen ) 7B BB 1TSS - (RECUEAEAT AN » %
PR 16 fiL e NFTaiREk - £ HP% % H R EE SFEEanIr s » H=
FERE AR AR - #B BN KRR AL E © 3) WHRIUSE

29 “hue and cry shall be levied on them, and such as keep the watch shall follow with hue and cry,

with all the towns near.”

219 jerome Hall, Legal and Social Aspects of Arrest without a Warrant, Harvard Law Review, Vol. 49,

No. 4 (1936), p. 579.

211 M. Cherif Bassiouni, Citizen's Arrest: The Law of Arrest, Search, and Seizure for Private Citizens

and Private Police, Charles C Thomas (1977), p. 9.

212 Horace L. Wilgus, Arrest without a Warrant, Michigan Law Review, Vol. 22, No. 6 (1924), p. 545.
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FRAE S S0 - QLSBT » 15 B RE I R R (e B AR
FriEt ; 4) BHE A CERFE e T a0 - DU AGEIITFIURYTTE) ; 5) /A EER
EBEIUTEE S BT IaZ0AR S -

R E NI - A BRI RN E R RE DN R EL > B2 E
EaniE B RESEI TSI » BV DR AR ERER T B RS DU
FIR o OREUITRRATERE S EAVEEBEEAERS » SR 258 AMEARZLE] (Norman
Conquest ) 1% » £ 1892 HF 15 # & 22422 ( Metropolitan Police Act ) i 2 s #Ea HAR -
M ——E0 e I M AR HE S B B e e RF R PP AR & TR LAY R A58 P 14T
600 FHYIFHE > fEfs EILE S —EVA RIS R AMAVILE « ZIAKE TR
NFTEEILRYIE A » SRR 2R R ARV ZHs WA A S T > %&
FRA AT HIRE R -

P 17184 & i 3 chE B

1 17 e Ry AT - SIS IREEE A T DL U =t - 4y
BlEs 0 1) RIESIRT R © 2) SUEABFTRAVESIER | 3) RAFTAM
SR 4 MR IEITIUC hue and cry i By SEEIAE2 5 Sir Mathew
Hale (1609—1676) 84CR%] » B —REAIRA - BUEA B FESEE - Rk
—B#UE AN B ENERIIMTT - (FAHBAEEIE BRI R - tRIREE
S AR EE N BROETIRIER™ 52 > B1F 17 4 Hale SiELLE
SREE N BT IE S RN — IR - 2RI 17 HaCminms - &
EIREEE YA SN  EREPEA BRE NI TGS Itk
= WARERLALHEA R  BFAARS B EIREEEIE - AL
NERA G A AR (ground of suspicion) ; ¥4 A Bifi = > Hale 555 5E
FESEE FEENEID WG IR 2 BITE A o D R AR R AR 2
(AR NI THY - PR E I IRESEER B P i B BRI T

13 Thomas Alan Critchley, A History of Police in England and Wales: 900-1966, Constable (1967), pp.
6-7; H. R. T. Summerson, The Structure of Law Enforcement in Thirteenth Century England, The
American Journal of Legal History, Vol. 23, No. 4 (1979), p. 325; Theodore Frank Thomas Plucknett, A
Concise History of the Common Law, Brown and Company, 5th ed. (1956), pp. 430-431.
2% Horace L. Wilgus, Arrest without a Warrant, Michigan Law Review, Vol. 22, No. 6 (1924), pp.
544-545.
215 Matthew Hale, The History of the Pleas of the Crown, Vol. 2, 1 ed., et al., Historia Placitorum
Coronae, [Ixxxvii] (1847), *72, *82-83, *85, *88-98.
2% Jerome Hall, Legal and Social Aspects of Arrest without a Warrant, Harvard Law Review, Vol. 49,
No. 4 (1936), pp. 566-569.
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B BTSRRI AR N EEELTY B B RYZEAT  BIME AR B i A BT SR AR EERY & R
JRE] > 2RI Hale $2HHYIE A SAEE R AN BAERIER - 2/00AK
AR AR T T A

1% > Blackstone fFrEHZE (FEEEEE ) (Commentaries on the laws of
England ) t HIINIEERT AL G2 E S HEHER

“......great original and inherent authority with regard to arrests. He may,
without warrant, arrest anyone for a breach of the peace, committed in his
view, and carry him before a justice of the peace. And, in case of felony
actually committed, or a dangerous wounding whereby felony is likely to
ensue, he may upon probable suspicion arrest the felon; and for that
purpose is authorized (as upon a justice's warrant) to break open

doors. .”218

Blackstone 585 » J6%¢ B AE H B EHIE T = A iR IR - 19 ME2 A
IRETATEE T B E S R R H USRS 2 Wk N ENEZ0%

BT » BLE BIMSEN IS MEE A HILTEE - & TES| LIHE » A%
B BT TSR T A TAIRERR - Blackstone HYERLRHSE > FEAT » HH
HEMEY Ry 6L B B E AR THERR - A KR —RAL AT RET A R - 18
FEAREFR S 4 BHVE 21 7 (Gmiddd ) (Of Arrests) o » Blackstone 15 5%/
IR 4 E BNV RIEMEIR  SUDEZEE R Bl E a2 B MK -

5 ' E B HYR R RER 2 AT USE AR e ARV 7 =0 $UE N B R R RS
AR LSRN P Ry AR 98 2 & R PRAE - (k% Blackstone HYBHZE » J+
ERIEFRELE B R T T EIFLZ HIY 8T EAMAEE - EH2EF
AR E AR AFFA B> > BRIERAE B R RIBATIE 2 o Tl (A

b E

217 M. Cherif Bassiouni, Citizen's Arrest: The Law of Arrest, Search, and Seizure for Private Citizens
and Private Police, Charles C Thomas (1977), p. 10.
28 William Blackstone, Commentaries on the Laws of England, Vol. 4, University of Chicago Press
(1979), p. 289.
9 Jerome Hall, Legal and Social Aspects of Arrest without a Warrant, Harvard Law Review, Vol. 49,
No. 4 (1936), p. 570.
220 illiam Blackstone, Commentaries on the Laws of England, Vol. 4, University of Chicago Press
(1979), p. 290.
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AR - MNMEG N AR EERIT R (AL E B EHE REZHIRE
MR HEHGPUSEE ZIUBSENI SRR AR - (B LUK 2 3 i fs - BI(E
U FELLLR T IR - Blackstone GR3E » SEEE— AT S (E ARG EIRE
NIRRT R 2 AR5 B2 %% - Blackstone #E—HEEEE A\ 2B —f%
P NAEAZR FORTREIR FAYAZR ¢

“The remaining offences against the public peace are merely
misdemeanors, and no felonies: as,....Affrays....Affrays may be suppressed
by any private person present, who is justifiable in endeavouring to part
the combatants, whatever consequence may ensue. But more especially
the constable, or other similar officer, however denominated, is bound to
keep the peace, and to that purpose may break open doors to suppress an
affray, or apprehend the affrayers, and may either carry them before a
justice, or imprison them by his own authority for a convenient space till

the heat is over.”??3

A6 FEFT A $H 8 A KT BEVILSE BN EIE - A B0 IE S AE R SE
(misdemeanor ) HYMEE - FIANFEIE (Affray ) - RN G SHBRFIBLIRHVILIETT &
A BRI Tt IRy B 758 T o0 #k - (B R R AL B B HAER
ENEFTEAIR HIRERR - Mo @ N B G AP ayE s - Ry TR
EBEERITE A THEBFE - S0k 2 A B AT A AR EC
O RERR TR B H 2 PRI HT B T EL BB BLAS 3R - 474 LL_EAYERAL - Blackstone
R ARG FHEIHCAEIR  NE IR ARG — R AREE B A
RVZRTS » ZAMAA ARVRERR T B RIRIE N EIRAVEH - (EEEENE - 153
ENBFT B R EJE A o - Blackstone %7 BlIfEEE EHIENHEE FEFED
(actually committed ) » FLELEST S ERUE N B A A Z I ARAFHIARIE > &

221 William Blackstone, Commentaries on the Laws of England, Vol. 4, University of Chicago Press
(1979), p. 289.
%22 Blackstone JE48BEHFF S B AYT B 3EEE 5R » 522 i William Blackstone, Commentaries
on the Laws of England, Vol. 4, University of Chicago Press (1979), pp. 142, 146-153.
228 William Blackstone, Commentaries on the Laws of England, Vol. 4, University of Chicago Press
(1979), pp. 144-146.
224 William Hawkins, A treatise of the pleas of the Crown, Vol. 2, Eighteenth Century Collections
Online: Range 5261, p. 142.
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B 1765 4 > fE AN R - EEIEEE LCFRAR - AERITCRIER
BI—REFAALLRGGE N BRYREIR > 5 (B3R (OSSR i A R H Y B A A 2 A
BERIABEE B I A ERAY -

AL B
X X
(Fr2EE2) (FA2EZ2)

O X
CRET S A0 FINEESE S
PRANLE)  |BER AR

#a2)

W4 3.2 : Blackstone #3444 2 #2 2 | @i #Uendl L

¥ - MR LA R L Samuel v. Payne %

1780 419 Samuel v. Payne?2e 535 )% 24 1 IF =i A B T RERR (Y B A2 1
T R RSl R i < I 0 » DEED AR IE B FE Hale % Blackstone
HIETE - Wt EIEE R E B LU RATRHREI® - fE32% %% » Samuel 2%
FRHUESE SR BRERIEEIEER Samuel SHISHR - AT EHHEZR Samuel £ %
AR - REIL 0 JA%CE B Payne KBTI Samuel i - Samuel
RS Payne JEER ALUR SSRGS (S 4E R EIRA S A E TR RN -
SR ERE AR EERT B [ 45 Samuel ¥HAZEE BHEEITIER I - BN BRI SE
P AT BEEE BT  BERRERERT ARSI - 1
i —fRRL AR S A M E R - = b DS s — U
WS A EIRRILAEE T4 (highly probable) » ¥iiYA%E B R HEHFMisS -
FEERSNERER  EAE T AREER R LR EM R E TR
SRRL R LR EE A B TR Rl EE A S M (ex officio)

225 | Doug. 359, 99 Eng. Rep. 230 (K.B. 1780).
226 Akhil Reed Amar, The Fourth Amendment, Boston, and the Writs of Assistance, Suffolk University
Law Review, Vol. 53 (1996), pp. 55-58.
227 |, Doug. 360, 99 Eng. Rep. 231.
“A peace officer may justify an arrest on a reasonable charge of felony, without a warrant, although it
should afterwards appear that no felony had been committed; but a private individual cannot.”
28 | Doug. 359, 99 Eng. Rep. 230.
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ST ER—HAANRIVFF AR RER -

Samuel ZEHY 55— THRFEAERY - FEARZFHAIAYAE Lord Mansfield 2§52 4
JEE T SRR el BEORBUA N E RSB A VA B M AR ETE
M e S aHE2MEAEN @ FF A S ERENEEREE - ¢ Lord
Mansfield HYEERTLIMSHD - JERE4E TIERM AT EE AN B B2 H

F=ME (carte blanche) -

% = & &L pxis ¢ Ledwith v. Catchpole 2 Cooper v. Boot %
1783 4 » Hgit/E Samuel v. Payne ZE{ERk & =4 » TLEABEEE Y Ledwith v.
Catchpole® ZE R/ AR FIAEHES » F5RE B SFE AT FUH > s i e Bl -
TEZZEH - Smith AFVEYERE - R W IEAZHETT A Ledwith AR 48+
HHZRFENEY) - 12 Smith H[EEZE B—I[E)EF Ledwith i34 - HZ(E2H
CHARFZRERYIE N Ry » FRRTHEUE R I Ledwith - [E{& Ledwith {5520 AT
iR PEE BRI RAR A SAES - 2KFEE J. Buller BN Ry i T R BIFH
EHEMRBAVIUIEGSE - H I e R A A VA SR B R - &R
NFREERYEEN - ZAMRZA'E Lord Mansfield AR Ry - Az - aiiEa
ZE > FLURBHATEGE RS T IENREE - rh AT - 2 THEm B
RS2 S BRIE A - IR EEE J. Willes FR[EE » W25 Buller [E
Zoe TR IR EANSEENNEEFEMIERE R P —(E 4 AT
BRI -
PRI > BUE N BFTEIRIVE R ZE R E U TR EEE SRR - TR R
IAABARE > Lord Mansfield £ T 0] {Z{LAVE6HT (bona fides) DA Sz AH & HE
(probable cause ) {ERyfFtE - J. Willes RINGAR—fALH AR Z 1248 > U2 505H
RS IHARERA A I EIEAR (strong circumstances of suspicion ) °
1F Samuel v. Payne ZEfii 1% FLAF  BEERAEREFERE T Cooper v. Boot** ZE Hfif]
HIEIREE R JEbGY A E EIREREID (B AT A REE N GHEERE R E
TEIU - BME RS 64 A B IREEIEID BUE A\ B SARIE 5 feim S s -

“The charge was a sufficient justification to the constable and his assistants.”
229 Cald. 291 (K.B. 1783).
239 Cald. 293-295.
21 4 Dougl. 338, 99 Eng. Rep. 911 (K.B. 1785).
22 4 Dougl. 343, 99 Eng. Rep. 913.
“when a felony has been committed, any person may arrest on reasonable suspicion. When no felony
has been committed, an officer may arrest on a charge.”
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Samuel v. Payne Z ~ Ledwith v. Catchpole Z£/ 5z Cooper v. Boot Z£32 = HI|H]; 1t
[EERE T BUA N BREIRIETRAVERE - BB MmO IR AR ARV S T 1783 FF1E
A GERL ©

Sz v enMydzangdi

P P RSB R AB
19 et Wim AR T EINERRHVERDARI > s hlE AR EDL LA - 1
I BARG AR A s BB FEE B2 B AR 8 B s A,
REREFZ INFTEEZ « IRIBEIFIVE ML a2 EBNLSEEIIF 1Y fim
ZFILSEBIN E ISR IR - I TRUEA AN B TEERRERR - B2
Dl SRR 2 B SR\ EIRIRS - LI SRR SR
S EAEN - EAEEEE VAL EAERHILIES - B o1 HEE
i N Y AR N RT o T — M ERAE NYIRYIE A o] DLE S B CHIRER 2 8
oF

-
o
IR

~

AT B 2 G i e RS-
2~ ﬁ#ﬁf‘ﬁ 72 4295 (reasonable ground ) 4p 1% & % i $|iE J= > ¥ wﬁ;ﬁiﬁiﬁ%&{
ERiFEA WL AR Eﬁi#p“—*‘v F H o

x
&

2
F

Zci
L
(=4

B AR AR S B IIUTE A RS - FRIFE SRR > Hi
%ANBMB;EEHY‘ 55 TERNAE A HMBUT A B 2 TR AR E R PE R
HEREIMEE NGRS - 52 ER NS TR -
—HEE Y AZE BB B Har il RHYENR IR 2 2 an SR A %=
RHUIRE R © o TEEP RS YR AR BRI S Ehadt - FRIFRL AR E
FREFEIURAES - SRIFRI B2/ a @iy - U AR B BEMEAY
LUk e ghith 2 ik N Bfe R RV — B4R 215 REBCE T A R
JEAL -

Fo g ARBERE 8§ Rt g R
19 fH4cLltg » HimAC IS R — R TRENE A N B DURGRL
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NP A SR AR EIRE o B e e i B (S A E IR E R R IO 5%
B 2 3 AT IR A AR Rt ANV E N B SR RIS -
et b RE 2 EE D B 2 AN BRI Z HEKARRE] - (H2
B AW AR R BUEGT T2 - TARE 30 R IB 5% » IR EEFEEH T fm
M ABEUE N B B 15RN G BRI AR (S i 2 /I 05R T R A S Eathl - fim
R E N EIREIE R EES - BN AEREEMICIE (misdemeanor ) FYi
o W E LSS K ENSEANE: LSRRI S s he ke R 245
e e B NGO IERV R - AE 2 2E —EFRAaRRE] : B BRI - H
B IERGRIANEN - HibiEsm a2 ERNUIREIU S &1 - A EENGHER
ARG S U TR R E LR v] S-SR - A0 LAY & A1 i T S & RS R
e NEYILE -
B EES - HEENAREHA > ASE 2 & T EIEEILAaE

(the felony committed thesis ) :

TR AR R AR AR E RN R 2 SRR B
EEANERPRPCEREFE P AREH F L PR FE 4 F 2
A3 B AR ERAIEPL 2 JHFRI ARG F ISl REL
A {EFERAE LR YI{FCRFTER LI AERF A o

HmEZ E%V%sLLﬂLﬂLE%YM HH S RE R — AR - B
oAk N BRI BB ETOR - B A= TR0 CACRE R BU AR AT 24
I HIE B AR S AR AT LR %@ﬂ?lgﬁ@@ BB RS H A
i —HF 1827 4 > EFREIUATE A AHRIEE - ASCEL T BRI A (e S HY
FERE -

- P HAE O FIR Aot

1 ~ White v. Taylor %
19 LS HIHAIRY S RIHIR B AR L5 R Samuel v. Payne Z&ARE e tHHY A%

2% M. Cherif Bassiouni, Citizen's Arrest: The Law of Arrest, Search, and Seizure for Private Citizens
and Private Police, Charles C Thomas (1977), p. 12.
% 3 Wend. 350, 20 Am.Dec. 702; Ante, 253, post 384, Phillips v. Trull, 11 J. R. 486; Carter v. U. S.,
244 A.2d 483 (D.C. 1968); Monteiro v. Howard, 334 F. Supp. 411 (D.R.l. 1971); Tomlin v. State, 1994
OK CR 14, 869 P.2d 334 (Okla. Crim. App. 1994).
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#£ White v. Taylor®*Z& 1 » Simcoe [E3422E Taylor R A EEREY) > ARG
ZE Taylor BEAZF 2 White 284/ » (H2 A RERERIEES 1T #1# White Y5 1
& White e $f Taylor £2 tHI AR AR AR EEE 70 Ry JEE 1 A Samuel
v. Payne ZEIVHRAE HL > BUT T RSB 6L B Pz HAYE R (mala fides ) #2437 -
Po Ry G BRI AN B IR i s B o BN EEHER R (probable

cause ) o

2 ~ Lawrence v. Hedge % % Hobbes v. Branscomb %

| T 1810 4EfJ Lawrence v. Hedger**% » JFE5{ 2675 B & — N B BLEAE
g - EEE (watchman ) BN 2E30ERE © ERER LS 7112
i BT BRI A #25aTT © FEJR & Lawrence g+ Ariiverand » JABER
o E AT A S Eh R IR i 2 Ak 28 ZEERT - HAKEESE Ry Samuel v.
Payne 22 A ST IS5 - (e 1813 4R Hobbes v. Branscomb®’Zr » —
HARE AW IEESN T AN Z &881% - fREBG AN - I F RN
A 2 B ERE - N2 AR NEEFEEERE SN B AHEERDE
FHE Z SR AR E SR AN ZLEE » W RN ZETEE ek
At NEYPESTR I S Bl - A% -

3 ~ Isaacs v. Brand %

1817 £EHY Isaacs v. Brand®* & » =4 B E B AR T > Hh—55
BEARTLSRE IR T RHA IR RS E HAMER - RIS B — R My
HUEE  MAEIFHIEZ TR B 2 Rl (SRS [E] 55 B AR R R S0 R - BEARR
HEETRSEIIT » ATMHUEE MREEZH OIRAVEE TR 3 - AR H
BN R SHEET > BRI CA S BE RS SEIITE 2RSS 1saacs L

A AVBUA BT o $TRIARZTRER - SR MR RE R - (8
BEIENEE FO&RA > B (EE A UA B SRR M A fS R maE) -
1HE$*977¥<§/£5 Ellenborough #1585y » 72 Wi B FFE = Fo I i 5 TR B LY
BT R BEREAEPHEEEEREN —RBEABEIL - )8 H HAAEEE Tk
SEEEH > MPEIAN A R RS S U2l - BEANARZERY IR T R ARG
J& Ledwith v. Catchpole ZZ AR FTHz HHIREEE - PR AR AR a3 R (EF A

25 4 Esp. 80 (K.B. 1801).
2% 3 Taunt. 13 (C.P.).
287 3 Camp. 420 (K.B. 1813).
%8 2 Stark. 167 (K.B. 1817).
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DTSRI R S R R S - R 8 SR
Isaacs v. Brand ZEi 7S 1 LUCEAVERFS R - BIERH0E A B - (REIETT
EATE RIS -

4 ~ Hedges v. Chapman % e £ &%

SR S B REA RARAG ARSI > 1 T 1825 4R Hedges v. Chapman®*9%
k2 Isaacs v. Brand ZE{ERkf% /A » AR e T EEAAE - FR—MALAMES
ENaHRIEAYEEE (reasonable ground of suspicion) JF{s-s&8iife > S 2k
N EAISHEE A 2 PETFI 5 Bl o (228 (M AR E R A A By
AR EAEkE  BEAKR B R L 7000 Orbe 8 12 (DAY HE R o] DUSHT
FLELEBEHEE B R 0E N BV FARIE RIS WA B I —(E 55 A
AR FH AR AL -

1 ~ Cowles v. Dunbar %

Hedges v. Chapman Z{ERL{&RIAE > f£ Cowles v. Dunbar?® 2zt » sEp(HEIH 5
BT Hedges v. Chapman Z£ FRFTER4NIVEEEEREAE » A ZEd Dunbar FYEZRE A
A - TR SR ST — ke - R RS ARaZ B Rl Ha%
ENILUSES SRR E % - RS E PR R EZEEE - Bk
INARZEAT  REFEERREL BT RIS B a % » 1 HEREA

“The cases of the two defendants are very distinguishable from each other.
Callow is a constable, and if a reasonable charge of felony is given, he is

bound to take the party into custody.?*

LR AR R FINMAL#S » 2hlEE%E Callow URIGHE T EITHY
Dunbar » JZFEad Ry iE i A FiE YRR R I » AL E KR > R
A NRHSHEE SRS  JALE A SR o o B AR
FASEAVESE - N RIS /2 % Isaacs v. Brand %1% » Al —JOF I R EEE
LEEAM AT EhE - NERRE R MAN G aEMEEK -

%9 2 Bing. 523 (C.P. 1825).
20 2 C. &P. 565 (K.B. 1827).
21 2C. &P.568.
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2 ~ Beckwith v. Philby %

1 Beckwith v. Philby** 2 » BEEEREASHATETL T $0E A B BL—R&FL At
AR 737K EE « AZEFHR SR —S%EIT - fHIE R EERTERYETT > 7R
R SRS UCATEC B R SRR BLEEAE - P& A\ Gould FE Beckwith f7BFA[&E » &
HHAZE Philby - Philby £ 1~ Beckwith 7% » fRIZEFIG 7N BE=EHE S8
FE B FE BETH AT — ARG TEIE (RS - #ha0 E Beckwith FEHU T fr ABYRSUC > [
Rz [E S MR G2 B Beckwith 2 - MRH A7 SABAT ARG B © fRRIE
LEE R o WHEHE TS Beckwith fYH2E5T -

£ Beckwith ¥1762E Philoy $2HAV3FEA S - JABeE A 7Y Philby #YH]Er -
HREFAE Tenterden 57 ByEZN A IR - )9H AF54% Beckwith JU5E - (HZ
Beckwith 1T Ry e A AL B GEIE H85E Beckwith R]REE i B SEEGRIZEE
JiEESE - RIHAZLERVERTT R ER - SLH Beckwith i {5 IHfETEIRAA

“There is this distinction between a private individual and a constable: in
order to justify the former in causing the imprisonment of a person, he
must not only make out a reasonable ground of suspicion, but he must
prove that a felony has actually been committed; whereas a constable
having reasonable ground to suspect that a felony has been committed, is
authorized to detain the party suspected until inquiry can be made by the

proper authorities.”?*

IRRIABEE Ry > — AN EL 2 BB IRV RIER > — AL FTEREIY
ARCEIAMEEE N S ERRA e HEmE MR L EIRNEE ERE
ABHEERH - S EE 2 A2 E AT Rl H B AN BRI A R T 8 E B JR
A0 - WA F R Z DI E A N RERR - 0 TSR L Y B B B2 & %R
AR -

AEFDAER e - AR ZRARR > e R EERREIRL RS
H EEREIY > HXANRICRA S = ANBIRE IR (A REE A Gould HUg([
Ja% B il Beckwith RIBERTTER MR SHAHE A A AGHYE TR )- BAHCE -
RZEHERE Tenterden HY REREFELR G 7 HLBUARBAE 19 HAC LURFT R EZRVE

#2 6B, &C. 635 (K.B. 1827).
3 6 B. & C. 638-39.
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7% G NI A HUA N B EEIRER RO IR A B EE SRR
23T e RUA N BOE B st ¥R IR S AR T 19388t - e 2 >
i NS B TRAERR T FEUE N B IREERAY 7S 0 R0 > IR R - EERE
R EHRARE -

FZP OSFEAH

I~ £8P G 3 — TR H R 5 £ B RFGHE

FEELEREAE A SC AR AL o e RS A A B B R R fiER
HRHt A7 B SR AIIRETT & R A A B i SR A S PRDUA LR R PTaRiin T 2
SRR o i AR B R S EAR IR AV ZEK - FTasfy " #2554 ,(the charge criteria )
SN

TRE AR FLEE S AL R POl SR S RBRRESTRT
@#ﬁﬁﬁﬁﬁﬁ°J

—E%J)ﬂz?ﬂﬁﬂ FEELEGEA TEAG T T AR M > W(E Cowles v.
Dunbar ZEr » 3B HIAEAYS [ - (BIE T oA TR Ay T sfsdE - FiE
Eﬂﬁmﬁﬁﬂkﬁ)&éﬁsm%ﬁ  INVERF G SRS - 2] T Beckwith v. Philby 2
GBI ERURER %P LEREGE T uAiFTRITEER A A E
RIS BofZols « BUE N B B IRsRAVEFIREIRAT 1827 - 2 1% (HR
ElE—ERVEE o GERIEHIAE | (the reasonable ground criteria) FYANAIT ¢

CHE R Sr B SR A S A B A R E R TR T
BRGAPCREF TS PRFS A

EREENE - GEREAZEA DA S EIRE Do - | — AP
BIVIE IR LGZ IR B B3 Ry Gt a B S AN G
St (E EFRE R A mE R IUTRT R 2 AN B AHEEH
MHEEFFEREIL AR EE B EEREN RUIR T R ANEE  E5E8)
iR - RIER RS E S E LICMEIREE - ) NG ARERHE H R
AN EHEROART & GRS ERIRERE &R M — A HIETIEAE » TR
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B DA LAY AR > Bl iR IHE FEMEE AR EIL > AR A ER - 52 (04
BeERan & AR I i o A T e em AT s g 2 E SR B U an %%ﬁtﬂ@
SRR ICdn  iEOMENIAFTEERY" B SEEALHI#E (the felony committed criteria) :

2t 4 ﬁ —-_Ef"? &H'—,—’?ﬁ—;mi;}ﬁ‘ Q/F 1 E B L‘L:i'a '—ﬁf‘l l_;—,r,;;rl—ftoJ

dt s e oL EHPR s H R AR H R B AR Cowles v. Dunbar 28

BT GIE A IR EIREIUHHE - [ fE Beckwith v. Philby ZEr -
BN EIERHEETIR > ARSI R E TR DA - Jopi i &5 - £

Beckwith v. Philby Z<h » EEFRNCRBE R - iSRRI ZR AL e piry =GP
3R - RIETARE e (o] fE R SR A2 AU H 4 - {HIZAE Beckwith v. Philby ZErikf5E
e HRE AR EREHIAN BB RMTT RIVEAN R ATARESEOREE T
@%‘Ei?B#JE REIRERE FEREIUAERFIRE NS RIS - T EIFR
EUAmEE ) 28 PO Z B - BRELTTS - i Beckwith v. Philby ZE45 &5 1780
FURE BB AR Rl - 1 T SERIB A | 2 T EIRE e

B E PR RS A AR SE R - HIELLAR > $UA N B RTSdEhnv s - &
T e ERARIR AL - i1 8 A B FR I AU A A Bl HE - N R e (& 34 PR
FRAAREEZID - SRR BN E IRV - A B AN

B g je X B it - HEF R

EIREIUHHER BRSNS Beckwith v. Philby ZZRY/ERRTEE @ ¢ " 3F
HUENEZ — A NPT BRIV A E SRR e R E I AT o | S (E
s USRI A RIBN R > MVERSIAE AR R A ES
= HIREIERRL AR LSS EE e S AR B E
% Walters v. Smith & Sons®*Z it ; fEZZES » %ﬁi&%ﬁ%ﬁﬁgﬁﬁBTé
I8 AMEEMRE AR R E R E B P2 2REE  @E RS AN G
SEIM a5 EhER - JFd Walters &5 48474 Smith FirfHz Eﬁir“ IR SLFEAYAH
TEZ R REIE - JE T #E8 DL  BYEVE M/ VRV 5 » B A IR EE
A0 - R Walters & HFEWATHIE B TTHAs S - RS mEhaH T —
KNAEFEECHYE Traffic” » [fiiE AF @Y Smith FREFEEAVEE » [ Walters A2
MEFH o AR EIE R - Walters 2 T ASF3 -

244 [1914] 1 KB 595.
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BB Ry > B HER SRR R S o SRR AU 8 R E RS - AR
R [REREEC Traffic”— A CACE HIHARIR - i # S I8 LAsEh Aty
B SEI A EE Traffic” » TS BT AARIE S8 A
ek > QISR BEA™ - T BRI NS — A7 -

TARGE AR - Bp AR e AR AR P A T
@ Tk R E B FAof A PR B e E B 5 5 —ﬁmoJ
DT S BE LR AR 1 17 tHAT Dok R AR s A ERe

EFWHEPZAR | EREPRHE RNELR ALK SNEPEHE
shig i 12 A 5 B S et il
(0] WA EE PR Samuel v. Payne;
(L& % w2 4R WA FE T W jp g 1@ d 2| F | Ledwith v. Catchpole;
ot 2EE B it i 4R FREREE Cooper v. Boot.
1)
L4 R EA O PRk g White v. Taylor;
Eig2 )] (ERdyaEILR AT (e 4 > #ici# B | Lawrence v. Hedge;
(1801-1825) B4 dIn) 40 & 78 3= 27 2] )| Hobbes v. Branscomb;

Isaacs v. Brand.

L4 R EA
= 3 CHEI FETFRHE i) Cowles v.Dunbar;

(1827-) 3R HORE B HE S 37 ! E Beckwith v.Philby;

Walters v. Smith.

M 33 FRERALBLESFR

w3 i 4feredii p) (the law of hue and cry)

PRI BRI T S EhAY A  1F 17 AR5 5 R A P INE I s ey
gz —  HEEE T = MERRNEZE - AATMFE S | R AR T
BRI o ABRCEILARDR 5 A TEASEEAY A > LT S5 hutesium et clamor” > Tt
X HI7E“hue and cry” @ £ F-HFAE 1275 FEHEEE— MR AR EBHTE A

2 HE B A S R Allen v. Wright, 8 C. & P. 522 (C. P. 1838); King v. Metropolitan Dist. Ry., 99 L.
T.R. (N. S.) 278, 280 (K. B. 1908).
28 \W. Page Keeton, Prosser and Keeton on the Law of Torts, West, 5th ed. (1984), p. 154.
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(Statute of Westminster )» DL K 1276 FEFaE AR Y% 5 B 72( De Officio Coronatoris )
T PRI — R FTTRAYE I (Statute of Hue and Cry) Hil4$5 1285 4R
Hrk§r24 (Statute of Winchester ) - {(i53% » EiaSB0E HANE ISR JUFER
AR E P EERAZRB AN (with horn and with voice ) SR AEFIFEIU - 1M
RGBSR B2 e E%T_ZEI]?’%@J B - HEEMwHEN A TENR » #REETE
40 RHEVHATRAFHAHIE - R R E 2 FE HAVIRA B iR LSie - AiFEE
tm?[@DLIE@%fitﬁ@%@aﬂt)&m‘ﬁ%mg o MVEZE BEHAMHUEAN B » HIEEE
BRI 3 BT REg PRI LAETE - HE IR A AR SEEOIE I A € 1A
BEIMRESE (T » — BEIPIEHAT - RRIE & HERHMFIUZERS - SRITNERRLL
BRI DI LEE ~ LB BT AR E IR R AR AT FEE
HIEIURAEE SR E A SR 6L E B AT AR A MZ BN — VS 25
FIND A2 E BVERK I S SR B REAR $E - WS AT IR $E>Y - B A Y
AZE BfRHBIFIIRYIES IR AL E B K H B ENREIR St EES 6204
BEH RN - BEm&se I 0Em & ftde - & 2RAHILFEETEIEN - IR
REM BT E IR ETE » FRIBEHE TN R 3 KB » TSR E
/\ﬁﬂﬁﬁﬁﬁﬁt‘@u SRR AL - IO HIHE 2 EHAVIRL - Rt T LR IRIRE
FECPIURT BV R - BHEEE LIAEES T ORI - (R AR
o EEZABIEIE AT S Ehidt 2 A DAR R - ZAIT 8 Bh e O 2 & fi
BT  IEARUROLSARIAE 1827 SR BIREHR™" » MAE 1887 X EHHIE T 1B LI
RidD - FRET BT R - [F]R R SR A I AER

HI

P BEAREG PNABIT R

“There have been citizen arrests for as long as there have been public

2T SR Y B E SR B I R AT R R AN -

8 Horace L. Wilgus, Arrest without a Warrant, Michigan Law Review, Vol. 22, No. 6 (1924), p. 548;

William Blackstone, Commentaries on the Laws of England, Vol. 4, University of Chicago Press

(1979), pp. 290-292.

** Theodore Frank Thomas Plucknett, A Concise History of the Common Law, Brown and Company,

5th ed. (1956), pp. 430-431.

20 Horace L. Wilgus, Arrest without a Warrant, Michigan Law Review, Vol. 22, No. 6 (1924), p. 546.

2! Horace L. Wilgus, Arrest without a Warrant, Michigan Law Review, Vol. 22, No. 6 (1924), p. 545.
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police —indeed much longer.”%?

B HA Rk ASCCsF 48 T A RBINERIRYE S8R AR
FEEZRFTFERR A RTEHHER R OAER R E L DIATHIE » 2A0
CBERISH - HETT Ry IR S A& A -

FEARZ AN 52 AR TR A A m] Bk - 3 2 m] DU R A AT R A3
B EERFICRFAETRITA GO EHER » SUEREEERE R EFILAETT -
EE E B AR TEERY LS B CB i (do-it-yourself) - 23411 = » #£5%
EIPEEESTRF - TEERAVEIT R E R A BT FURE - RE A REEHE
SANSC 8 BN e A — AR T B IRFR S S - 402 Rt
k=2 | “There’s never a cop around when you need one”? o BEETHIL » BEIR A
15 LA AR T L ARAE AR RT3 7 USRI I BBV A A B A RV IR E T
& - HEENE - HAEBZ BN N EETLEER A RN EENE - o Es
®HEH > FEZHPIITREIIRNIARESEVEN B » ROEN GRS JREL Bl
B TESBIRENTT B NI EEREN T BB RN RIS
TR IO H R -

s BN R e R B B E Y - R B M ER A N R S8 fe i AR o
FTassRMEE - AT ASCEF SRR AN bRV R - s 282

SRE R APNEE LITAERIES - DU ASCRE— PRSI A R A
RN B S RS IR O R (% R e E IR B S 2 S AL Y BRI 1 © 7
AN R AR DL S B 2L S W 35 FE Y A X bR 2 A A R AYAS
oo EER -

$o o RAERFIRRL B s R

-3 HHanpisHicss
RETE 9 tHac VBl tE A G2 4EE 2 Dt & A S AR RSl A e fl Fy

%2 people v. Taylor 222 Cal. App. 3d 612, 622 (1990).
%3 Craig D. Uchida, The Development of the American Police: An Historical Overview, in Roger G.
Dunham and Geoffrey P. Alpert (ed.), Critical Issues in Policing: Contemporary Readings, Waveland
Press (2004), pp. 3-6.
% 1 ael Harrison, Citizen’s Arrest or Police Arrest? Defining the Scope of Alaska’s Delegated Citizen’s
Arrest Doctrine, Washington Law Review, Vol. 82, No. 2 (2007), pp. 431-436.
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B o Hrp Pl (frankpledge) JLEFEE » ZEGIE GRS+ P EN
HI2HE 14 LA ERYE HIRIEME A R8T B > I O FEECRIE M AR R 2k
R H] o FEPFHAVTI&IF - Bt PR E —ERE - TP ERRAVHE T
EEELHEEN TIF - fFfrlEd - AMEMETEE  WRATA AR EE -

—HEEHA NUJE - (FrTERAERIPILZE (hue and cry) @ ITRHIEIES » W&
SEHIEH > EEELUBEADE™ R - ESEETUIEIRE - AR R R
PAETS - BRIA2 2 HIEE -

AP B HEEREEARE S HEPRER > A RANMEEFHEE )T
TAZHTIEREE - IREIR: E557 5 FUARE - (T —ERRENENARE - 5P BT
BCERALHEED (shire) » HESELE 48627 - 15 1066 ££LU% » 358 A PR
F+ B iR Wi b E ) SR NVASERR P& ERM I £
EEPTEEAVEN R ZRAEARE (sheriff’s tourn) o » FEWMERITARTGER -
175 BRI NG EE - HEAh - (8% 1166 FHYve Al fim & 7k < (Assize of Clarendon )
HIRE™  + PR R A B R AR A i S P Al A ) KEH
FREJDAVERN  /NEE KR - B FIRB . ARITTHE B0 MEE HE 46 (E
B SEIT R T R

(B2 i il R RIS QU R F 4 - BEE RIS RYS8 e - T EEEE
1B T ESNSTAE S B T AR - FER A ) U T B A
JiiER

%5 John Hudson, The Formation of the English Common Law: Law and Society in England From the
Norman Conquest to Magna Carta, Longman (1996), pp. 62-63.
%6 John Hudson, The Formation of the English Common Law: Law and Society in England From the
Norman Conquest to Magna Carta, Longman (1996), pp. 64, 67-68.
%7 Jerome Hall, Legal and Social Aspect of Arrest without a Warrant, Harvard Law Review, Vol. 49,
No. 4 (1936), p. 578; John Hudson, The Formation of the English Common Law: Law and Society in
England From the Norman Conquest to Magna Carta, Longman (1996), p. 65; H. R. T. Summerson,
The Structure of Law Enforcement in Thirteenth Century England, The American Journal of Legal
History, Vol. 23, No. 4 (1979), p. 318.
8 John Hudson, The Formation of the English Common Law: Law and Society in England From the
Norman Conquest to Magna Carta, Longman (1996), p. 65.
9 John Hudson, The Formation of the English Common Law: Law and Society in England From the
Norman Conquest to Magna Carta, Longman (1996), p. 63; T. A. Critchley, A History of Police in
England and Wales: 900-1966, Constable (1967), p. 1.
%0 john Hudson, The Formation of the English Common Law: Law and Society in England From the
Norman Conquest to Magna Carta, Longman (1996), p. 166; T. A. Critchley, A History of Police in
England and Wales: 900-1966, Constable (1967), p. 4.
%61 Jerome Hall, Legal and Social Aspect of Arrest without a Warrant, Harvard Law Review, Vol. 49,
No. 4 (1936), p. 579.
%2 john Hudson, The Formation of the English Common Law: Law and Society in England From the
Norman Conquest to Magna Carta, Longman (1996), p. 158.
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FoK isXx el
& 12 fthan 21 19 g P iy - SLE FREE G2 E (constable) BLAZHEAE
(Justice of the Peace WYSHE R4 J7 622 )L B IR B A HIF A E R

RAHHE R MR 6Z BERE REES  It— By 2 BB HITE Tz » 3%
FLTJE 74 “comes stabuli” » B EFEEAEBIC A (Master of the Horse) -
W £ R R AT SR > EEE T R R AR B P AR S s H e dIr<E 8
2k T (T A B Bl T A B R 2 P A IR R
W AERSEENTEERR AL ENEIE AL AR SR EREN - 802
U S Mt A A FOTRIEEZE (2 o BL LB 5 AR B B O A AR (DL 2 AT
i Ry A BRI R A S & A 4Rt iR r (R s+ PR R EL
HER™ - E=H L AT BRI REE TN AT a2 EHNER R
e ERERT P ERRFENESERE - 248 £ (John Lackland,
1167-1216 ) {EfrfAf - B RER T 2R a2 - BABERAMITHERR
FNE EREFENS—(EXEIMEELE - 878 =M (HenryZ,
1216-1272) B - NERMVEER-FEWEE 8 > AFEARIT - WEHATRCH
HISEHE - EIFHE B R4 E - 1330 Gy E T B R L (Statute of
Westminster ) #E—25 DITLA T AL B 4EE 1 T/ 6 2R - e/ 6L ER
EEHEI  WER SRIL AR EM R EE R AR E— R A L E IR -
PR AL B BRI A B E T AT 5EAY) -

AN > BEINEZ BN IR GRER T 6230 Ry AR FTHE - A BN &
goEF P ERRH G WA NEL > AN EAREREANEINE A
(B BEEE I TRk B AR R A AR -

A2 E [EIR B 7 Bl b RS M B T i R AR n BB
EE - IAZHEERZ T BIEREEFEZZNESE LB THE
SE N JUSE—EEE - AL E R BT EA - HoAthE R A
JERBAMEBNALE » IR AL E R WAFTHEA RIRERR » R BN A
EEERNEI AL ENEE - FIOsTARSCTBE R -

==
%a b

il

%3 H. B. Simpson, The Office of Constable, The English Historical Review, Vol. 10, No. 40 (1895), pp.
625-627.
%4 Charles Nemeth, Private Security and the Law, Butterworth-Heinemann, 3rd ed. (2004), pp. 2-3.
%5 Clive Emsley, Crime, Police, and Penal Policy: European Experiences 1750-1940, Oxford
University Press (2007), pp. 8-9.
%% joan Kent, The English Village Constable, 1580-1642: The Nature and Dilemmas of the Office,
Journal of British Studies, Vol. 20, No. 2 (1981), p. 30.
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B RMITRZEN E B R AL » I A TDERIUTE
& P T B SR AL - 7 TSR B LB T < S22
R RITSEE SRR B T R Ik E A > TR T A -
S ST R AT E BT S BITET « AT BT L as - i
TR R R » A DL ST A5 > I T 6 e St
B

FZEF pXBPHRE

SRIEEEIRE R 1195 FEHE A 1 (Richard 1, 1189-1199) 7 16 5ELL /A
R AT AR L o B R AE AT - 1816 FAVAZEEERIL T A%
EE BRI ERIE IR - HOAE 1327 SRATERE T LK
WE o OEMUE  BEEE RS — T B HAREZ A Y E T - 1361
EDIR o AZEEE R B EEESEST - SIARTER — S RVERBO -

RESEIE B Q2R E W ANERIB TR SE - SRR E A TR > EEAVERS
AR UEER T 208 - BUAZE —  JA20R B IBEIN T FREST M 7 574
YRR > B 11 AU ERERTRIN A AR - BEdm BaZ0E BN B
EEEET - FEAER  SEEIAEETE G —UE AT E AR
(Quarter Session ) » & EFZEHEHTELIE Z SN HAMTERL Y - SESRTESE T IAZEEIR
EFFER AT BEHEEPNAE  WEMEERS EHAZERN - WEEHE
SDIRGEE AR TAF - R AL E AR FIMERaZ0EEY -

%%%E HEE 14 HAEHIE T DM B8 BE - i ERE R
A RZEESEE | EREAZEE R A% E ~ STR ARG B RAE
B— R0 A B E T ettt J70%2 36 o] SR B IR AL SR -
EE S EENEE R A GRS o SRR E AT 19 HOHA
B HEAE - AN -

7). H Baker, Criminal Courts and Procedure at Common Law 1550-1800, in: J. S. Cockburn (ed.),
Crime in England 1550-1800, Princeton University Press (1977), pp. 32-33.
%8 T, A. Critchley, A History of Police in England and Wales: 900-1966, Constable (1967), pp. 11-14;
Joan Kent, The English Village Constable, 1580-1642: The Nature and Dilemmas of the Office, Journal
of British Studies, Vol. 20, No. 2 (1981), p. 31.
%9 Charles Nemeth, Private Security and the Law, Butterworth-Heinemann, 3rd ed. (2004), p. 4.
1% joan Kent, The English Village Constable, 1580-1642: The Nature and Dilemmas of the Office,
Journal of British Studies, Vol. 20, No. 2 (1981), pp. 33-34.
2™t Clive Emsley, The English Police: A Political and Social History, Longman, 2 nd ed. (1996), pp.
8-15.
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F-4 #HEAFFn

12 IR BANEE AR ANEEN AT E « SFRAMGZEOEEE
LRI AN A HFRISI RS E  (HRAE R EAIAEA R 4
FENBER LT BT IEMIREE $86% BEAHM K BT TIE -
BB AR B AL B IR AR A RS - B TIER S —E A
YIS 25 HIR S » DL ZE A, RO SE A 78 B B VB B e - thA It
BT Ry A B BT R RS (EaTE TR E Rt R 5%
BIARE > sian sl & Dl R aL BT - BER R RSIVR T —itikE
SR BEFE M IRE R EHE - B2 BRE AT BRI A
FIREE > LSt AL B R TR REE i8R - BTES A SR
NGRS IR R SPR AN AR 1S sEE QA
B4 PREE T IS (TE TS N e R g g I %7

SREE B EMEAE AL HEF AL BERSTRA - HEHEBEARARFRE A
S S ER RIS TE > AR - A8 RN S es
HAAEN » (RE SRR FEELR TG - A A B TIEERALSE
M TERISRAN - E 2R T T JaZ BB NI E ] - EECEFTRIT
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Every person shall be liable to a penalty not more than level 2 on the standard scale, who, within the
limits of the metropolitan police district, shall in any thoroughfare or public place, commit any of the
following offences;
1.Every person who shall, to the annoyance of the inhabitants or passengers expose for show or sale
(except in a market lawfully appointed for that purpose) or feed or fodder any horse or other animal, or
show any caravan containing any animal or any other show or public entertainment, or shoe, bleed, or
farry any horse or animal (except in cases of accident), or clean, dress, exercise, train, or break any
horse or animal, or clean, make, or repair any part of any cart or carriage, except in cases of accident
where repair on the spot is necessary;
2.Every person who shall turn loose any horse or cattle, or suffer to be at large any unmuzzled
ferocious dog, or set on or urge any dog or other animal to attack, worry, or put in fear any person,
horse, or other animal,
3.Every person who by negligence or ill-usage in driving cattle shall cause any mischief to be done by
such cattle, or who shall in anywise mishehave himself in the driving, care, or management of such
cattle, and also every person not being hired or employed to drive such cattle who shall wantonly and
unlawfully pelt, drive, or hunt any such cattle;
4.Every person having the care of any cart or carriage who shall ride on any part thereof, on the shafts,
or on any horse or other animal drawing the same, without having and holding the reins, or who shall
be at such a distance from such cart or carriage as not to have the complete control over every horse or
other animal drawing the same;
5.Every person who shall ride or drive furiously, or so as to endanger the life or limb of any person, or
to the common danger of the passengers in any thoroughfare;
6.Every person who shall cause any cart, public carriage, sledge, truck, or barrow, with or without
horses, to stand longer than may be necessary for loading or unloading or for taking up or setting down
passengers, except hackney carriages standing for hire in any place not forbidden by law, or who, by
means of any cart, carriage, sledge, truck, or barrow, or any horse or other animal, shall wilfully
interrupt any public crossing, or wilfully cause any obstruction in any thoroughfare;
7.Every person who shall lead or ride any horse or other animal, or draw or drive any cart or carriage,
sledge, truck, or barrow, upon any footway or curbstone, or fasten any horse or other animal so that it
can stand across or upon any footway;
8.Every person who shall roll or carry any cask, tub, hoop, or wheel, or any ladder, plank, pole,
showboard, or placard, upon any footway, except for the purpose of loading or unloading any cart or
carriage, or of crossing the footway;
9.Every person who, after being made acquainted with the regulations or directions which the
commissioners of police shall have made for regulating the route of horses, carts, carriages, and
persons for preventing obstructions during public processions and on other occasions herein-before
specified, shall wilfully disregard or not conform himself thereunto;
10.Every person who, without the consent of the owner or occupier, shall affix any posting bill or other
paper against or upon any building, wall, fence, or pale, or write upon, soil, deface, or mark any such
building, wall, fence, or pale with chalk or paint;
11.S. 54(11) repealed by Street Offences Act 1959 (c. 57), Sch.
12.Every person who shall sell or distribute or offer for sale or distribution, or exhibit to public view,
any profane, book, paper, print, drawing, painting or representation, or sing any profane, indecent, or
obscene song or ballad or use any profane, indecent or obscene language to the annoyance of the
inhabitants or passengers;
13.Every person who shall use any threatening, abusive, or insulting words or behaviour with intent to
provoke a breach of the peace, or whereby a breach of the peace may be occasioned;
14.Every person, who shall blow any horn or use any other noisy instrument, for the purpose of calling
persons together, or of announcing any show or entertainment, or for the purpose of hawking, selling,
distributing, or collecting any article whatsoever, or of obtaining money or alms;
15.Every person who shall wantonly discharge any fire-arm or throw or discharge any stone or other
missile, to the damage or danger of any person, or make any bonfire, or throw or set fire to any
firework;
16.Every person who shall wilfully and wantonly disturb any inhabitant by pulling or ringing any
door-bell or knocking at any door without lawful excuse, or who shall wilfully and unlawfully
extinguish the light of any lamp;
17.Every person who shall fly any kite or play at any game to the annoyance of the inhabitants or
passengers, or who shall make or use any slide upon ice or snow in any street or other thoroughfare, to
the common danger of the passengers. And it shall be lawful for any constable belonging to the
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“The common law, with its tenacious attachment to tradition, has held
on to a rule that emerged in a very different world.”

James Q. Whitman

- HHEZ2RIFLHFEFRE

"L (common law ) ZE{ETE R A REFR L SORENVEE T - BN
= BEAEIE SN e ERIEEH AR ETEI AR AR - EN S 0 BE
ZARFEHY RN 11 HACAVSEEIRRLG - FE e AR 8 R B A -

32 T R LA A 2 AN R AR » 25 R B BRI AR 58 T

metropolitan police force to take into custody, without warrant, any person who shall commit any such
offence within view of any such constable.
%11 Constable may apprehend without warrant in certain cases:
It shall be lawful for any constable belonging to the metropolitan police to take into custody, without a
warrant, all loose, idle, and disorderly persons whom he shall find disturbing the public peace, or
whom he shall have good cause to suspect of having committed or being about to commit any felony,
misdemeanor, or breach of the peace, and all persons whom he shall find between sunset and the hour
of eight in the morning lying or loitering in any highway, yard, or other place, and not giving a
satisfactory account of themselves.
%12 persons charged with recent assaults may be apprehended without warrant:
It shall be lawful for any constable belonging to the metropolitan police force to take into custody,
without warrant, any person who within the limits of the metropolitan police district shall be charged
by any other person with committing any aggravated assault, in every case in which such constable
shall have good reason to believe that such assault has been committed, although not within view of
such constable, and that by reason of the recent commission of the offence a warrant could not have
been obtained for the apprehension of the offender.
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13 R.C. van Caenegem, Judges, Legislators, and Professors: Chapters in European Legal History,
Cambridge University Press (1987), pp. 2, 17-20, 39-53.
14 Ruggero J. Aldisert, Logic for Lawyers: A Guide to Clear Legal Thinking, Contemporary Medical
Education (2001), p. 9.
% James Q. Whitman, The Origins of Reasonable Doubt: Theological Roots of the Criminal Trial,
Yale University Press (2008), p. 203.
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2% 1.21 -
%2 M. Cherif Bassiouni, Citizen's Arrest: The Law of Arrest, Search, and Seizure for Private Citizens
and Private Police, Charles C Thomas (1977), p. 24. Hixshse H @ FIKIE - EBEFIEFAE > £
i o CEEH R > 2007 4F > B 83-87 -
%3 M. Cherif Bassiouni, Citizen's Arrest: The Law of Arrest, Search, and Seizure for Private Citizens
and Private Police, Charles C Thomas (1977), p. 26.
%% Garnier v. Squires, 1900, 62 Kan. 321, 62 P. 1005; Enright v. Gibson, 1906, 219 I11. 550, 76 N.E.
6809.
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%5 Victor E. Schwartz/Kathryn Kelly/David F. Partlett, Torts, Foundation Press, 11th ed. (2005), p.
126.
%% Laster v. Chaney 1937, 180 Miss. 110, 177 So. 524; Kalkanes v. Willestoft, 1942, 13 Wn.2d 127,
124 P.2d 219.
®7 Horace L. Wilgus, Arrest without a Warrant, Michigan Law Review, Vol. 22, No. 8 (1924), pp.
819-820.
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%8 Burns v. Erben, 1869, 40 N.Y. 463; Carr v. State, 1884, 43 Ark. 99; Davis v. United States, 1900, 16

U.S.App.D.C. 442; Martin v. Houck, 1906, 141 N.C. 317, 54 S.E. 291; American Railway Express Co.

v. Summers, 1922, 208 Ala. 531, 94 So. 737.

%9 Columbia Law Review Association, The Law of Citizen’s Arrest, Columbia Law Review, Vol. 65,

No. 3 (1965), pp. 504-505.

%0 Horace L. Wilgus, Arrest without a Warrant, Michigan Law Review, Vol. 22, No. 8 (1924), pp.

798-800; Peterson v. Robison, 1954, 43 Cal.2d 19; Cincinnati, New Orleans & Texas Pacific Railway

Co. v. Cundiff, 1915, 166 Ky. 594, 179 S.W. 615; Wayne R. LaFave, Criminal Law, Hornbook Series,

4th Ed. (2003), pp. 559-560.

%1 salishury v. Commonwealth, 1908, 79 Ky. 425.

%2 Horace L. Wilgus, Arrest without a Warrant, Michigan Law Review, Vol. 22, No. 8 (1924), p. 814;

People v. McLean, 1888, 68 Mich. 480, 36 N.W. 231; McCrary v. State, 1936, 131 Tex.Cr.R. 233, 97

S.W.2d 236; State v. Mobley, 1954, 240 N.C. 476, 83 S.E.2d 100; David v. State, 1955, 208 Md. 377,

118 A.2d 636. Fox v. Gaunt, 1832 , 3 B & Ad. 798, 110 Eng. Rep. 293; Union Depot & Railroad Co. v.

Smith, 1891, 16 Colo. 361, 27 P.329; Palmer v. Maine Central Railroad Co., 1899, 92 Me. 399, 42 A.

800; Cf. Jennings v. Riddle, 1935, 20 Tenn.App. 89, 95 S.W.2d 926.

%3 Victor E. Schwartz/Kathryn Kelly/David F. Partlett, Torts, Foundation Press, 11th ed. (2005), p.

126.

%4 State ex rel. Verdis v. Fidelity & Casualty Co., 1938, 120 W.Va. 593, 199 S.E. 884; Coverstone V.

Davies, 1952, 38 Cal.2d 315, 239 P.2d 876; St. Clair v. Smith, Okl. 1956, 283 P.2d 597.

%5 William A. Schroeder, Warrantless Misdemeanor Arrests and the Fourth Amendment, Missouri Law
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Review, \Vol. 58, No. 4 (1993), p. 777.
%6 Columbia Law Review Association, The Law of Citizen's Arrest, Columbia Law Review, Vol. 65,
No. 3 (Mar., 1965), pp. 505-506.
7 SREVH R AR AN E A ¢ Conn. Gen. Stat. § 54-1f; Ga. Code Ann. § 17-4-20; lowa Code §
804.7; S.C. Code Ann. § 17-13-30; Utah Code Ann. § 77-7-2; Wyo. Stat. § 7-2-102.
8 prEUAE T A A AN EZA ¢ Ala. Code § 15-10-3; Alaska Stat. § 12.25.030; Ark. Code Ann §
16-81-106; Fla. Stat. Ann. § 901.15; Idaho Code § 19-603; lowa Code § 804.7; Okla. Stat. Ann. tit. 22
8196; Tenn. Code Ann § 40-7-103; Va. Code Aann. § 19.2-81; Tenn. Code Ann. § 40-7-103; Tex. Crim.
Proc. Code Ann. art. 14.03; Ark. Code Ann. § 16-81-113; Minn. Stat. Ann. § 629.341; Wyo. Stat. §
7-20-102.
%9 william A. Schroeder, Warrantless Misdemeanor Arrests and the Fourth Amendment, Missouri Law
Review, Vol. 58, No. 4 (1993), p. 748.
37 william A. Schroeder, Warrantless Misdemeanor Arrests and the Fourth Amendment, Missouri Law
Review, Vol. 58, No. 4 (1993), pp. 785-786.
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%71 Victor E. Schwartz/Kathryn Kelly/David F. Partlett, Torts, Foundation Press, 11th ed. (2005), p.
126.
%72 Horace L. Wilgus, Arrest without a Warrant, Michigan Law Review, Vol. 22, No. 7 (1924), pp.
679-682.
7% M. Cherif Bassiouni, Citizen's Arrest: The Law of Arrest, Search, and Seizure for Private Citizens
and Private Police, Charles C Thomas (1977), p. 21.
37 Columbia Law Review Association, The Law of Citizen’s Arrest, Columbia Law Review, Vol. 65,
No. 3 (1965), pp. 505-507.
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%76 Curry v. Commonwealth, 1923, 199 Ky. 90, 250 S.W. 793; Wiegand v. Meade, 1932, 108 N.J.L.
471, 158 A. 825; Horace L. Wilgus, Arrest without a Warrant, Michigan Law Review, Vol. 22, No. 7
(1924), pp. 683-684; Victor E. Schwartz/Kathryn Kelly/David F. Partlett, Torts, Foundation Press, 11th
ed. (2005), p. 126.
%" RES 2d TORTS § 121.
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%8 RES 2d TORTS § 119.
9 32 A.L.R.3d 1078,
%0 RES 2d TORTS § 121; Horace L. Wilgus, Arrest without a Warrant, Michigan Law Review, \Vol. 22,
No. 7 (1924), pp. 673, 687-688, 693-694; Victor E. Schwartz/Kathryn Kelly/David F. Partlett, Torts,
Foundation Press, 11th ed. (2005), p. 126.
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%1 Horace L. Wilgus, Arrest without a Warrant, Michigan Law Review, Vol. 22, No. 8 (1924), p. 819.

N (EREAENY R B 52 H, - Columbia Law Review Association, The Law of Citizen’s Atrest,

Columbia Law Review, Vol. 65, No. 3 (1965), pp. 511-512.

%2 Horace L. Wilgus, Arrest without a Warrant, Michigan Law Review, Vol. 22, No. 7 (1924), p. 676.
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BN B EEREIHL (FHERETFLETEIEGRE ) - A AEbE -

%8 192 Ind 427, 136 NE 857 (1922).
%89 203 lowa 155, 212 NW 382 (1927).
30 241 Ky 391, 44 SW2d 286 (1931).
¥ H i AEEIRYFE £ ¢ State v. Morgan (1900) 22 Utah 162, 61 P 527; State v. Shockley (1905) 29 Utah
25, 80 P 86; Commonwealth v. Micuso (1922) 273 Pa 474; State v. Cooney (1995, SC) 463 SE2d 597.
%2 168 Tenn 106, 76 SW2d 106 (1934).
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(2) SR IFALfR:H

EHE S S R B Rk (A D BOAREE BT SERFAA
FE R EE FRAUR A A F B M s - b i & BB SR R B i i T 2 5
Ak o EEE A E A S RS - SRS TR B R AR R E
YR -

{£ State v Clarke €% S Al 1 56AL A\ HERE S & A3t (F FA B M 28
PRI S THRE PR A B S USRS EHIRLLART B HRR 2k - ARZEH K FI e — %
HEEACEE > fEHACEREEE T > ARAE LU N T MR - R R S
LHAEIMUAGEER > WEEREGE - A& 2EE A THE > BN
1 [k H% - P EE 1 AR E S At SRR P ta S B M R RS i kel
(& AR A Bte B g L < AT Ry R Y B JR L B IR (2 8
LEBRZIEGZETRTINANEER » MR EITHYE - ERERIEL T
RN A A BHR S TS R CHYE IR EE - B e N BRI AR - AL
NI LLE F Ean PR A ARy 22 ) > PN E R e A A& A W
st e San MR Es I E A - BFTEE T AVERY TR ) FER R o ILEAE AR
HRTE » REAGERE Ry > E(EF R E A S ERIE RS A HE > wHS
B B ARIRRE < JEReHE s dA EayIFE A - FA R T AT A IR
IRELAIE G2 B —h > BESRIZ ERFRIIRILE FH— VI 2 B - B 5 ERTE
HRESAERY - AT R RES(E B aCEs 08 Rt T B2 > A i e
TRUETR DT EREN U ERIEMRERGEE » BRERMAUTEEHIEE - 2800
At EEREREEE LA RTIRE A EHSE s - AMeaE
ERHIEHAEIE T - ME(E IR T R T2 TR AR T M s
RGEEARE - HERE SCFEEMSRERE SO T - A Em SR i 5
B HRATANT -

FHE AT A1 D BARe A S SCRT UGy R e A Horh—fl 2 58 = A e Bk

393 140 State v. Ghiloni (1978) 35 Conn Supp 570, 398 A2d 1204; Tolliver v. Commonwealth (1914)
161 Ky 81, 170 SW 515.
¥4 61 Wash 2d 138, 377 P2d 449 (1962).
35 HEINYE LS R« Commonwealth v. Long (1901) 17 Pa Super 641.
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(DmERjisgs

TEHE 2 oh > TABERE Ry B IE S A BFAN (P B e MBS AT e B R ek
BRAVEFRIL - VRO 2 IR R B - BIER S L IR A B &
Al 2/ 0t ER B = AT R - AR SR EEESAEIREEEI
T &SRR TRESA AR AR i e kR ™ - e iprge
THZER B A E IR AR b > BEARL A DU B SRR T i 8 55 FAARY
RIS B SRR R R0 DU R A A AR T i e B U B R R
SEAT RN o PUE AN BRVEIAIRA A B — & AIER & whidtili & S A g
HAETR - BRIFRES IR AN A B TR EIRID SRRSO A T bR S B i &= (£ -
MY BIESAIRA S A EIRE SR %ikaﬁz“%%@%ﬁ%ﬁiﬁ

HEFHEZERNER Al BEEE R AEENES
PR PSR FA N S BRIV ATHR SR ORS » SE&EX - 1) HEA %‘E}Eﬁ@_
05 2) EEEAGHE B RHENRIUSET A A - E RS S RE S
AR F oI B0 - TR IERZ R A N B HUS T R I RERR » BEZAAI R E
B EZE RS A B - N FRE NS » B EFANSHEER G Liln
ZOR1% B ETEES A EEERES B2 EE 0 BRI RAUERR
BB o PR B R -

(2) g FFFEREFHLE
5 F IR By » R PR B iy B R o 0 T B AR
2 PR ERE RO ERIOTRT B A SRR - AT

396 P HE (EEEEAYZE(] © Suell v. Derricott (1909) 161 Ala 259, 49 So 895; Carr v. State (1884) 43
Ark 99; Robbs v. Missouri P. F. Co. (1922) 210 Mo App 429, 242 SW 155; State v. Rutherford (1821) 8
NC (1 Hawks) 457; State v. Morgan (1900) 22 Utah 162, 61 P 527.
¥ AR EIRYE A S R ¢ State v. Barr (1977, App) 115 Ariz 346, 565 P2d 526; State v. Kerr, 14
Wash App 584, 544 P2d 38.
%% Baker v. Commonwealth (1925) 212 Ky 50, 278 SW 163; People v. Whitty (1980) 96 Mich App
403, 292 NW2d 214; People v. Hampton (1992) 194 Mich App 593, 487 NW2d 843, State v.
Rutherford (1821) 8 NC (1 Hawks) 457.
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ro H# R B LB B IRIEII T R A > IRV LA 25 DAD 1 R 2k & o] DAUTE & B RY
399,

1 Brooks v. Commonwealth Z&*° » JEREIAsERET » & EIRETRIHS > £
AR AHE o] DURF B SRR - B ZEAVEY MR ESEILARE - MA R DERS
HAVBEGR EILER - AR S EAYERER A EEERAE TR o AMAE
Baker v. Commonwealth Z£*" » ARzl R BEEFIRL A= 7 57 A BRAR i s

e e EsaY N ZME M Sl M ta b is W B IR S E SR E S i3
HFT Ry o BRNMEZ A A A S e E B U E IR AR S E 2
EIRAREE A A B T e iR Sk S R LR N B AN S — i
MAYEEE: « 5 2 A N ER A ERE M 2 Eh s - A7 H A Ban M as B eikik
HEREEE  TERERE R A AR IERS R Y B » B3 Eil 1% a8 HH 12 {8 (3% & IEHERY -
it e~ HEEIFERED . HAH RO A IEFSUEIUIET A A A RERHE
Mgt e e Ak -

(3) = T g if
#£ Commonwealth v. Chermansky Z&*%2r » 3 25 A e 7 1 B 2 4/ Me sfe e s
TIREE R P RIFTHEER - #53 SCB R—RAE A e B EAVE L5
[BHEFIE - SRS H R FeRMEEHE - W2 ECHVER - T
FEMCEFE TR o PR AN s > SRR T | L EEENE
B NEFR%E R Bt uERIasT e SRR  EA R AR
sk o B ERE VAR & — EERI MR - WELE R A NEE A T EEH
(fresh pursuit) EEFRABAYIEIRY -

(4) 2oz ELpdH %
SRELZE AR ESRAL AL S R ER AT ARSI SRR - (EEIE
LA ZARNEZ I T ERRE - thalE i i A UE R H C A HIE

%9 people v. Lillard (1912) 18 Cal App 343, 123 P 221; State v. Metcalfe (1927) 203 lowa 155, 212
NW 382; Hart v. Commonwealth (1901) 22 Ky LR 1183, 60 SW 298.
%00 61 Pa 352 (1869).
401 212 Ky 50, 278 SW 163 (1925).
402 430 Pa 170, 242 A2d 237, 32 ALR3d 1072 (1968).
0 ZK#UJMEH&%’]&&??TBA FEBEERTIN T I REIAYEDK - B T S H
P E PR ~ et Es Y I RIR AR SR R -
404 ffﬁ}ﬁj%ﬁﬁ%e} E : State v. Bryant (1871) 65 NC 327.
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ﬁBﬁ%H TERIETY - AR EIER B T E OB R - SR
R S WA T
1E State v. Stancill Z2*'rft > SEFESRIE LA BN EIIUA I - R
1T — BB BB A BT  #E Tﬁ%‘ﬁﬂ% S R E DU
AV o A ARl R B B AR AL 1 T34 - AU AEEIE
NFRIFEH G 7y DR R - A 2 fiﬁ%%ﬂﬁﬁﬁz%ixiﬂ’] PR E &
BHERPUIIER] -
fi1E Commonwealth v. Long 2%t » — 2 2 et o il v EL R R AN R G
e AR B A A FEI - TEARZ R FEREEN » SRR AR EH HE S
Tﬁ%%zl% BRI RTE TS AL R SR BN N A B AN ? AR R
RN H S Y ZOR A e ZE A R B R s R 2 » AR MAEEA B T AR
It B R T IREEH B L S » SEAZE M ERESEES - EIRI0IER
BHE B O EE R 5 2 MAE H CIEsGER A THIEAELE R TR %R
S o BRI E > A BB AR HUE A I A A K

(5) gt h

TEFF 2 AR RN TR T TR (e 2 A A TRYESE
JEHYRTHR JEIEL{IéﬁEﬁLﬁEDAﬁ_X—%ﬁE'E@{% HYRTRENM: < 1B R R R ETA AT
HIFRSEMIFVEESE (capital felonies ) (IR LUK 5% » BRFHAY S MRS S HIZ AR
E3E (inferior felonies) FIXNFEAEIE - 5 HF2an ‘fﬁsmﬁ%&%@ffﬁﬂﬁ”ﬁiﬁﬁﬁﬁﬁﬁiﬁﬁ
%ﬁ‘éﬁlﬂ EBERS R N 22 o BibE 2 0 0 TERERR Ry MR R TR AR Y T B A
R EBRE IR A A ?%Eﬁﬁﬂﬁﬁﬁﬂfﬁ%%sﬁﬂ%l}sﬁ%%i
BRIk AR E SEAVILIR T B A MG B Ak T R e i T 5

#£ Commonwealth v. Chermansky Z=*0ch » shfszifs—230 A HIE[E HI =S
I o P EXZEAVE I T A E R A AV E FRIL RS AR A T R R R
¥ E5E (felony) DLUREETE (misdemeanor) EA& & HYE & » EEEASA

%05 State v. Stancill (1901) 128 NC 606, 38 SE 926; People v. Dawson (1948) 88 Cal App 2d 85, 198
P2d 338; State v. Nodine (1953) 198 Or 679, 259 P2d 1056; Commonwealth v. Chermansky (1968)
430 Pa 170, 242 A2d 237, 32 ALR3d 1072.
%06 Ccommonwealth v. Long (1901) 17 Pa Super 641.
407 128 NC 606, 38 SE 926 (1901).
“%8 17 Pa Super 641 (1901).
%% State v. Bryant (1871) 65 NC 327; State v. Stancill (1901) 128 NC 606, 38 SE 926.
10 430 Pa 170, 242 A2d 237, 32 ALR3d 1072 (1968).
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Rt FEZ B E AR RETEIE » &R A APA 1R E FRIRAR 26y B a9 5
FIEL s - A ARV EIREE TR (treason) ~ 5% IR (murder) -
JEFEEECE 5 A (voluntary manslaughter ) ~ E{&5E (mayhem) ~ 4>k 5 (arson) ~
&% ( robbery ) ~ %5 £55 7558 ( common-law rape )* - 353475 2% 5E( common-law
burglary) “#~ 44258 (kidnapping) - E[E:#% - BEsaz: - EEES > DEE
il 3B SR SE U B K S B S B A TR I B R RS - K R
iyt R #gE (larceny of auto) » FAA(FEAISHE SR 2™ -

(6) HRPPHLIRE AN S X LG T hd P

1E People v. Coons Z£*°r » JERL BRI EAF & T MBS » B RIE MR
AT HPRAE B B i EE IR TS, © 1 Eap sy E A o e iR e P s 2E 2 55
REER SRR HERF 3 A ROISE R E KRR - (R R NI SR a% % E SR
R HAHEEEERT AR MR B DAY e (BB AFAE - SR (E A2
MREsIE A S

oy BN AT T DLEE PR AR A AA A A B 4 2SI I PR A
HEF A E A IS R © Bl AR AE Tennessee v. Garner iz Hij
ARIZ LB R IR a > BAMEERSCE 4 RE LR B R e
B TREAREEICAR 2k - PRI R Ean N Es UPh R e O k Frrh B2 > HE e a3
RIBAEEEREEILEH N HE AN B R ATRIESIEUNE RS RGE ZBHE < Ak
People v Coons Z %5 | T /S HEEL » 5 H A BV R REFR S am 20 o A IEZ KR
LZAVFER - AL - EELEMEEIVEN N A H B R sy - A EE
2B EIRRAVIRE] - B2 i E el E SR L A R B BT - R a3 IR
AIRE  EESETT B AN BRSO 4 RE(EHEE MR ESATa T Z PR -

MR AR TR RS B TR IR L THVERE - SRTEL ETIEACHTIETR - RERETEDR
HIRTHR A B TRl i 2 D fdd Af2iE > G H U R RENHEIRR Ry iR de R AT R 8 -
N2 MR TR A DL R SRCAY E B IR AT TR A ELE A AR EIT By o BRI AT AR
FERHLL > B] DA =(E&R] - 1 BRAHIE AT EE (dewlling) 72 (B MESHEA S T Mg ~ HJE ~ p5E
W OB AT A S — VTS 2 8 ARCH 7 T R | S (EF 22 3 AL /Ak ' BEIUE
g8 | EEZEHEA L " EESUE X IR f ks FE R ESE -
3 Commonwealth v. Klein (1977) 372 Mass 823, 363 NE2d 1313.
44 Commonwealth v. Allen, 443 Pa 15, 276 A2d 539.
#5158 Mich App 735, 405 NW2d 153 (1987).
#8471 U.S. 1, 11-12, 105 S.Ct. 1694, 1701-02, 85 L.Ed.2d 1 (1985).
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fH#IHAE (The Model Penal Code) BRENVAYIZZE RyfrT - fRA BB ERL
N B T A 2 iR el RE M > RIERA N IERER Y E # i il B @ 1 B 57
B2 AT R AN - EELALL Y R T SRR R SRR B R B 28 (B
UGN EE ) ZHRE & - RN BT AR E e Ay LS4 - TRk
TEEEHER T A T REsR GRS A - BERHDASEE (R AL A A Bt
ERESHIEERE - TTRERR A FGABIAN o ZRTT 25 80 ARl A BRAMSLRE & S
B o

¥- K BEORDB
gk » SRR BB A R R R 2L E R - LIAa%
BRI — e S A S TR » 05 8 A RADEIIUSEIT o N 2 RIS R
FERERNEHR T EBGLEE R > FTaf iy K (forthwith ) S JRHE & L
(immediately ) =17%]] (forthwith) > fiEF & EI4E (reasonably possible ) HYHS
FEﬁmMQ o

FoAE $HL2IER

MNIERSHEZR Z ik R R 2 S7AMEUE R i A R & %
B SRR AR a7k HEENEREFHEEHME 2SR REE -
EEESCRAE R AR ARS8 2 I ER > Frle B RET 2/ A NS
SUNBUGTT B AR - s KRR TN RT e S rA BRI ERRSCE 4
{ERErVEFE 2 I 2 AR A 22 e 6 R IE B 4715 - 7 People v. Randozzo™0Zgf »
TERBEARTRIZ B A EIRSCE 4 (REE R RN GEM BER HAZEI
KA R BEZRAT Ry (state action) - MBI IT RS AJE A ERRCES 4 RN

“17 §3.07. Use of Force in Law Enforcement.
(2) Limitations on the Use of Force.
(b) The use of deadly force is not justifiable under this Section unless:
(ii) the person effecting the arrest is authorized to act as a peace officer or is assisting a person whom
he believes to be authorized to act as a peace officer.
M8 Columbia Law Review Association, The Law of Citizen’s Arrest, Columbia Law Review, Vol. 65,
No. 3 (1965), p. 509.
% Horace L. Wilgus, Arrest without a Warrant, Michigan Law Review, Vol. 22, No. 6 (1924), p. 559.
420 220 Cal. App. 2d 768, 34 Cal. Rptr. 65 (1963).
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e B BRI E— AL N R TERR - RANRIR AR g B NMER R T
Bl% - EAERER » AT RO EBZRAT A -

78 Thacker ZE/Y Rl AR A 20 BOERTATREsZ » ZAMAE B AItHTETEm =] DLSHI
TEEBUERIARSS T - iR 2 RIT Rie S A B AKIVER » BUAR 26 HE
ZAT R A = Thacker ZEERHUAEmaa =l oy L% » SREM A Z 3 A R T
RBIRERZRAT Ry - BN R E SR R iR 3 - & s EB T
Shelly v. Kraemer*? 2 FirHE i HIBIES - 55T BIZ T BAIIFAE ©

Shelly Z&5 ke N Fs TTHIE B ANERFIAME - FOZEE A Z %134
KIEMFHE G A AN N (BERERE AR A EARE) « HELETE
% —ZA AHE L HFHAA R Shelly » FARHAM A AR FEEITEA TR HERRIL
(O] AT A RERYEE K B — 3 AR Rl T 5 K BN e AR AR S 53T
272 Shelly AEEMGIEIROCEE 14 RIERIREE - MBS REn At L3 - &=
EBTR Ry B A AZ STV NMZAD 14 FRIRIEREERER] » EZ
L)L E T AR AT MM EEBME  2AMERERHS S - BINE
BrEsabissd Tax 224Uy T ElART 5 (Judical enforcement) 17 /@A BIZ1T Ry » iX
AT RIRE T EEMBIRSUS 14 (RATHUE ZFEF - 2 AR s A -

ELEAEH Shelly ZERVERIEARE - fE A RFTEBIHVEZR T - BT A LUEE
SR LAROERE I HIT A - MR U SR T et & AR T B A
FAEHIRANRAC ARER G2 » AL AT Rtetfil Ry B2 AT By AR ABRERAYE T -
FRASEEIRAEN - RABUA R R B T8 iy R E A O IEE A B
5 A RFLLVANE A - AERERIRI A BURFESEIRIVEET - MUk - BB - AR
PEARL NGHAR R AT Ry 2 R DU AL N SH ARV S 2 5 S Bl B RSP A
TRAREMHS > ST R -

HoAthd R RSPV E AR Ry > AR O PR i 8 28 A A I b Ao FA A 4E S, -

SR LEARB AR AN R BRI RITRE IR T
{ERVRAAN GRS - LR AR E R EFAEATE ST (quasi-public police forces)
HYRHEL » AR B ME B REAY  BFA BRI 2 30 - B A

21 310 Ky. 702, 221 S.W. 2d 682 (1949).

22 334 U.S. 1 (1953).

%22 Charles Nemeth, Private Security and the Law, Butterworth-Heinemann, 3rd ed. (2004), pp. 89-95.
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FRIE BRI - WSS ERAE Elkins v. United States™ 28t HE B4R I
(silver platter doctrine ) HYHEHT 5 {(RIFZFAAI - HEFFHE BN RS EEIOH S
(& ARERIEAT B > AIPNEZZ IR ERUGHIRS IR R AL AR IR ER A - BEAR AR &
AN B B el N 228 S BV A R LRS- T5 - 2Bt > Z5 0 ByRL A 2 2389 R4
RAZEENHR  FREEIBUT E B BRI T A R HIE -
BN S  EXRGHEE EENARE T AR B 2 G RIS #E
DL BN 2 > MHREARING R OAE - M KREEFREAA AR A S I ELL
FEHIRTE  HETBEEL B AL AP B A RIEH DA R BB R < FE R A BHEE
{oRK - (B A A R 58 KA A B AR SR, - R B ARERE N 2 = vl fEHY 1S
B FBIEMEERCE 4 (R GRESHHIIRY » SRS RN R A AR -

2% Harvey L. Ziff, Seizures by Private Parties: Exclusion in Criminal Cases, Stanford Law Review, Vol.
19, No. 3 (1967), pp. 608-618.
2% 364 U.S. 206 (1960).
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$o 8 FURET R A gy

“Die Geschichte des Notwehrrechts in unserem Jahrhundert ist im

Wesentlich die Geschichte seiner Einschrankung.”*%

FAE 30 FFAT - fEEIERE Krey RREACEREMENZE] > A @bk - 1IE
E PRy SR St 40— B0 I E P R HIBR B - ESRIERTE - ERREH 1
dgREREERET > bR T IEEV#EZIN ST AMATEPHIRHAEAEH > Bl
AL Z RN > S A N R R B AL 2 5l 2 5 & 2 FPR ) -
TR < AE 2 A AL A Frdcss © AR REELE RS » RA B IE & 1
EWEAIAE ? S A ERF S 2R S b 2 B 7 AR A S IR A R
FEATIEE R -

$-3 BEZEpIAE YR EFIRTE

F-k REEYLBIREP

¥-F Lok ERiEZRE

TEERFENGA - B BT R NIRRT @ R T AR ) B0 "W L
HEALT » TREICAT B AAERHU AP > B A B EeE NS = N8 E R fT
R EAYRERE - fiR T RE ) (Zwolftafelgesetz ) 185 8 =228 12 iR )t
F B3 IRZHE » SR IR ARy FEENIR R T B3 Ens - BIRERTIE
SFREITIL » DAR RS T /A 0 R BRI TR Rl - 1A A E A ERUR
P R IBERA T RSB Y ENARE FIREEETT By BRIEE I R 2T
TR B E # BRI A S BA  SAINMSRE L ERIRTREE - %
wEE (furtum manifestum, nachtliche Dieb ) F &5 8 M ERLIE » #R AT B
EIEIY s METRME LS BTN « HAC - BB IR TR - AT

26 Krey, Zur Einschrankung des Notwehrrechts bei der Verteidigung von Sachgiitern, JZ 1979, 702.
27 \Waldstein/Rainer, Romische Rechtsgeschichte, 10. Aufl., Miinchen 2005, § 12 Rn. 7.
428 \Waldstein/Rainer, Romische Rechtsgeschichte, 10. Aufl., Miinchen 2005, § 12 Rn. 5 f.
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Toft ARSI T 2 SRR B B (RO BRI A RS ™ RUBELIZER R Rl
P DAMEA) > 3 F SR AR S > S

DI & BB B TIDEG BRI TACAE Rl o E BN 17 B NS R B RE ST Ry
Z e Bl B0 - BT E LGB B Bl AR R SR
HEITILEEBA  RIA DU EETHITT - WACHWMEE B HRE - ARSI
TTALRLGE » RIEHEFT 2 1% » FRDARGEERY )T =R LASE « S0SRREE 1T My A iRz
FEISER  AIHDEE A E R > 15 STEEEEL™ - K2 > WNIER
HEATAE (furtum nec manifestum ) » IR & 73RBS 1T My N2 i R 00RE - —{RIHE
WE A EY EER 2 S8

A THEFWRE Y + A E — R R SR - FRsE Ot
588 HER(FEEE0 > B S FmE T AR EET - F
RENTHRE W) Allsm DR FRATIE (fur manifestus ) » 75 F Yt 4078 Ry B2
FE#E (furtum conceptum ) ; AR FEMGE AAEM A BEIREIRY) - AR R dH B R
(furtum oblatum ) ; 35 Ui BEE B2 P HELT - IR E MF R (furtum
prohibitum ) » DA Fi& =FEF RAVEE ISR B EF TR -

FZBF NIy Es AHZBTE?

2% Mommsen 385 {1 ik thagR g - TSR] IS B IE B i > EAR
EWE NG EES TR I EMER SRR SR i H
FABEZ 1T B3R » SEERATHEE 2 A d iR o M Haas HIE R EIBIE: - s

(Totungsrecht ) 33 3 57 1 85 B/ > BE SRt - T 2482 19 (4 2 R R -
TN ESIHRE BT A BEERE g, -

9 Krey, JZ 1979, 703. 7 At LAZESKIEHH & 48 HUBHEITIU » T9I5 8 7 e A (768 MR (a0 > o

EHUIRE SR B R T (HSE N A e BRLFEE AN R A EES - L

HIBETRFE 2 R ¢ John Hudson, The Formation of the English Common Law: Law and Society in

England From the Norman Conquest to Magna Carta, Longman (1996), p. 68.

W HEEAERE > BT SRR 145 LTRIR 1258 - H2 A RR— > MEIUTEEE

P A e b SR — (e g AR R B AR - OB A - 55 8 1] 2007 4> 180 -

! Reinhard Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition,

Oxford University Press (1996), pp. 938-939.

32 Alan Watson, Society and Legal Change, Temple University Press, 2nd ed. (2001), p. 34; Albrecht,

Das Festnahmerecht Jedermanns nach § 127 Abs. 1 StPO, Kiel 1970, S. 17; Reinhard Zimmermann,

The Law of Obligations: Roman Foundations of the Civilian Tradition, Oxford University Press (1996),

p. 937.

3 Alan Watson, Society and Legal Change, Temple University Press, 2nd ed. (2001), p. 35.

% Albrecht, Das Festnahmerecht Jedermanns nach § 127 Abs. 1 StPO, Kiel 1970, S. 18; Alan Watson,

Society and Legal Change, Temple University Press, 2nd ed. (2001), p. 36.

% Mommsen, Romisches Strafrecht, Leipzig 1899, S. 620. ##3 |5 Krey, JZ 1979, 703.

% Haas, Notwehr und Nothilfe-Zum Prinzip der Abwehr rechtswidriger Angriffe-Geschichtliche
130



$EE > o] DRSS R SRS I AT - B Jest ¥ 0 R =1 - 40
BRI RS D s NSRS - IERAER T B E R Z4h -
tai e T AEPIHEA] (Prinzip der Selbstverteidigung ) HYEER > 257 E 254
TR > REAAERMIVERET LEESNEET  #EiEfg 2 dar - BieEs
fEb - H o FERERIZEAS > NI ZREE EA NPT R - SEHEREE
[EEBAHA T AR T B E i S BRI REZ EEAHIE M E
G > WA R E 2 EE - N A RSN SEAT S
HEFTAL REEHE - FE R TE & D R A R A (R SE IR F 2 &5 R %7 -

PRI Z R 830 - DUEE Vi < BB AR E VA e &R
(AL H R v SeEREE B AP AERR BRI E RS 2 A A
SafGhs - HE > WIEFEERET RBATREZ Sy - RS 20
T EEINRIE TREEIT R ATERZ BESE™ - R 2 i IEER SR
TE R EREZ IR ETEEE > AR - EFEEREREENTRESE L
Bt o -

A > IRRARA BRI TRV R SRR R B eTHY
THEBERRERTILZE - M ERIHEIME SN ARESY £
WE N TTEPUIRT R A1 T (R S FL 2

i
=

¥4 PREZY2LIREAP

- P BEPAE

ARG AR S N BB AR A T DA S EEaTT I B AR )
“found/taken with the mainour”&$5 " ABEYE > RAKCTHEE T EHIEET R
R ESGRE M2 - HESEAFHHEE THENRTILRER
(Handhaftverfahren ) » E10FE A FILIEE 5 E0E BRI 2 AT #HH1E - AITEIE
TRy BRI R BRI TIE (handhafte Tat) » B{TIU 98 B 2 BRI PAT &y - 0 & (i
BIRIRE R BEINZ R (Acht) » BRWLERE EAIFEHEKIRITIREY
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Entschadigung fiir andere Strafverfolgungsmanahmen
(2) Andere Strafverfolgungsmalinahmen sind
2. die vorléaufige Festnahme nach § 127 Abs. 2 der Strafprozefordnung,
* Tilkorn, Umfang und Grenzen des Jedermann-Festnahmerechtes nach § 127 Absatz 1 Satz 1 StPO,
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(5) Jede Person, die unter Verletzung dieses Artikels von Festnahme oder Freiheitsentziehung betroffen
ist, hat Anspruch auf Schadensersatz.
> Frister, Zur Einschrankung des Notwehrrechts durch Art. 2 der Europaischen
Menschenrechtskonvention, GA 1985, 553 f.; Kriger, Die Bedeutung der Menschenrechtskonvention
fur das deutsche Notwehrrecht, NJW 1970, 1483 ff.
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%88 §830:
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%0 Burgi, in: Erichsen/Ehlers (Hrsg.), Allgemeines Verwaltungsrecht, 13. Aufl., Berlin 2005, § 9 Rn.
24.
1 Maurer, Allgemeines Verwaltungsrecht, 16. Aufl., Miinchen 2006, § 23 Rn. 56; Battis, Allgemeines
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HTEEMR IR - 2011 4 > 1 985-995 -
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Rn. 24.
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% Tilkorn, Umfang und Grenzen des Jedermann-Festnahmerechtes nach §127 Absatz 1 Satz 1 StPO,

Minster 2001, S. 51.
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Aufl., § 26 Rn. 13; Schweickhardt/Vondung, Allgemeines Verwaltungsrecht, 9. Aufl., Rn. 25 f.
*7 Tilkorn, Umfang und Grenzen des Jedermann-Festnahmerechtes nach §127 Absatz 1 Satz 1 StPO,
Miinster 2001, S. 58.
%8 Arzt, Zum privaten Festnahmerecht, in: FS Kleinknecht, S. 6; Kleinknecht, in: Meyer-GoBner,
Strafprozessordnung, 37. Aufl., Miinchen 1983, § 127 Rn. 16.
% Maurer, Allgemeines Verwaltungsrecht, 16. Aufl, § 29 Rn. 11; Battis, Allgemeines
Verwaltungsrecht, 3. Aufl., S. 241 f,
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%01 Battis, Allgemeines Verwaltungsrecht, 3. Aufl., S. 241.

%02 Maurer, Allgemeines Verwaltungsrecht, 16. Aufl., § 29 Rn. 11.

%03 Tilkorn, Umfang und Grenzen des Jedermann-Festnahmerechtes nach §127 Absatz 1 Satz 1 StPO,

Miinster 2001, S. 59.

%04 personen, die

c) sich bei der Verfolgung oder Festnahme einer Person, die einer Straftat verdéchtig ist oder zum

Schutz eines widerrechtlich Angegriffenen personlich einsetzen,

%% Arzt, Zum privaten Festnahmerecht, in: FS Kleinknecht, S. 7.

%% Maurach/Zipf, Strafrecht Allgemeiner Teil, Teilband 1, 8. Aufl., Heidelberg 1992, § 29 Rn. 2, 12 f.
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> Karamuntzos, Die vorlaufige Festnahme bei Flagrantdelikten, Bonn 1954, S.45 ff.
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*% Tilkorn, Umfang und Grenzen des Jedermann-Festnahmerechtes nach §127 Absatz 1 Satz 1 StPO,
Miinster 2001, S. 39.
520 Albrecht, Das Festnahmerecht Jedermanns nach § 127 Abs. 1 StPO, Kiel 1970, S. 163; Fezer,
Strafprozessrecht, 2. Aufl., Rn. 32; Hellmann, Strafprozessrecht, 2. Aufl., § 6 Rn. 271; Jakobs, AT, 2.
Aufl., 16/20; Schultheis, in: Karlsruher Kommentar, 6. Aufl., 8 127 Rn. 27; Kindhduser,
Strafprozessrecht, § 8 Rn. 30; Kiihne, Strafprozessrecht, 7. Aufl., Rn. 456; Hilger, in: Lowe/Rosenberg,
8§ 127 Rn. 29; Ranft, StrafprozeRrecht, 3. Aufl., Rn. 784; Riping, Strafverfahren, 3. Aufl., Rn. 246.
521 Arzt, Zum privaten Festnahmerecht, in: FS Kleinknecht, S. 10 ff.
%22 M. Cherif Bassiouni, Citizen's Arrest: The Law of Arrest, Search, and Seizure for Private Citizens
and Private Police, Charles C Thomas (1977), p. 8.
%23 310 Ky. 702, 221 S.W. 2d 682 (1949).
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%24 Albrecht, Das Festnahmerecht Jedermanns nach § 127 Abs. 1 StPO, Kiel 1970, S. 163; Fezer,
Strafprozessrecht, 2. Aufl., Rn. 32; Hellmann, Strafprozessrecht, 2. Aufl., § 6 Rn. 271; Jakobs, AT, 2.
Aufl., 16/20; Schultheis, in: Karlsruher Kommentar, 6. Aufl., 8 127 Rn. 27; Kindhduser,
Strafprozessrecht, § 8 Rn. 30; Kiihne, Strafprozessrecht, 7. Aufl., Rn. 456; Hilger, in: Lowe/Rosenberg,
8§ 127 Rn. 29; Ranft, StrafprozeRrecht, 3. Aufl., Rn. 784; Ruping, Strafverfahren, 3. Aufl., Rn. 246.

%2 Beulke, Strafprozessrecht, 10. Aufl., Rn. 237; Krey, AT I, 2. Aufl., Rn. 606; Schimpfhauser, Das
Gewaltmonopol des Staates als Grenze der Privatisierung von Staatsaufgaben, in: Bethge (Hrsg.),
Studien und Materialien zum O ffentlichen Recht, Band 33, Frankfurt 2009, S. 158.
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526 \Weber, Wirtschaft und Gesellschaft: GrundriR der verstehenden Soziologie, 5. Aufl., Tiibingen 1980,
S. 29.
%27 Bryan S. Turner (ed.), From Max Weber: Essays in sociology, Routledge (1991), pp. 77-78.
*%% Wolfgang Sofsky & » 24932 » 2 /7+ % > Eilitf > 2006 4F » B 13-17 -
%29 Miiller, Das staatliche Gewaltmonopol-Historische Entwicklung, verfassungsrechtliche Bedeutung
und aktuelle Rechtsfragen, Berlin 2007, S. 108.
%% John S. Dryzek/Bonnie Honig (ed.), The Oxford Handbook of Political Theory, Oxford University
Press (2006), p. 386; Hofmann, Einfiihrung in die Rechts- und Staatsphilosophie, Darmstadt 2000, S.
139 ff.; Kunz/Mona, Rechtsphilosophie, Rechtstheorie, Rechtssoziologie: Eine Einfihrung in die
theoretischen Grundlagen der Rechtswissenschaft, Bern 2006, § 6 Rn. 76.
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“An object of my will, however, is something which I have the
physical capacity to make any use of as | wish, if the use is within my
power (potentia.). This capacity must be distinguisher from having the
same object under my authority (in potestatem meam redactum). The

latter presupposes, not merely a capacity, but also an act of will.”>*
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%31 Fisahn, Legitimation des Gewaltmonopols, KritV 2011, 4.

%32 \Weber, Wirtschaft und Gesellschaft: GrundriR der verstehenden Soziologie, 5. Aufl., Tiibingen 1980,

S. 28.

*% |mmanuel Kant, Metaphysical Elements of Justice, Hackett, 2 nd ed. (1999), p. 48.

% Miiller, Das staatliche Gewaltmonopol-Historische Entwicklung, verfassungsrechtliche Bedeutung
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GRS RS £ R

1~ p & (TITLE 14 PROCEDURE IN CRIMINAL CASES
Chapter 171 Proceedings to Commitment NRS 171.126 Arrest by
private person.)

NRS 171.126. Arrest by private person. A private person may arrest another:

1. For a public offense committed or attempted in the person's presence.

2. When the person arrested has committed a felony, although not in the person's
presence.

3. When a felony has been in fact committed, and the private person has reasonable

cause for believing the person arrested to have committed it.

2 ~ %@ & v (Mississippi Code TITLE 99 - CRIMINAL
PROCEDURE Chapter 3 - Arrests. 99-3-7- When arrests may be
made without warrant.)

§ 99-3-7. When arrests may be made without warrant.

(1) An officer or private person may arrest any person without warrant, for an
indictable offense committed, or a breach of the peace threatened or attempted in his
presence; or when a person has committed a felony, though not in his presence; or
when a felony has been committed, and he has reasonable ground to suspect and
believe the person proposed to be arrested to have committed it; or on a charge, made
upon reasonable cause, of the commission of a felony by the party proposed to be
arrested. And in all cases of arrests without warrant, the person making such arrest
must inform the accused of the object and cause of the arrest, except when he is in the

actual commission of the offense, or is arrested on pursuit.

3~ 2% (N.Y. CPL. LAW 8140.30: NY Code- Section 140.30: Arrest
without a warrant; by any person; when and where authorized. )

S 140.30. Arrest without a warrant; by any person; when and where authorized.
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1. Subject to the provisions of subdivision two, any person may arrest another person
(a) for a felony when the latter has in fact committed such felony, and (b) for any
offense when the latter has in fact committed such offense in his presence.

2. Such an arrest, if for a felony, may be made anywhere in the state. If the arrest is
for an offense other than a felony, it may be made only in the county in which such

offense was committed.

4~ F A (431.005 Arrest by peace officers- By private persons.)

(6) A private person may make an arrest when a felony has been committed in fact

and he has probable cause to believe that the person being arrested has committed it.

5~ i+ (TITLE 19 CRIMINAL PROCEDURE CHAPTER 6
ARREST.)

19-604. WHEN PRIVATE PERSON MAY ARREST. A private person may arrest
another:

1.For a public offense committed or attempted in his presence.

2.When the person arrested has committed a felony, although not in his presence.
3.When a felony has been in fact committed, and he has reasonable cause

for believing the person arrested to have committed it.

19-614. Duty of private person making arrest. A private person who has arrested
another for the commission of a public offense must, without unnecessary delay, take

the person arrested before a magistrate, or deliver him to a peace officer.

6~ v 3 & ¥ (Title 40 - Criminal Procedure Chapter 7 - Arrest Part 1
- General Provisions 40-7-109 - Arrest by private person Grounds. )

40-7-109. Arrest by private person Grounds.
(@) A private person may arrest another:
(1) For a public offense committed in the arresting person's presence;

(2) When the person arrested has committed a felony, although not in the
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arresting person's presence; or

(3) When a felony has been committed, and the arresting person has
reasonable cause to believe that the person arrested committed the felony.
(b) A private person who makes an arrest of another pursuant to the provisions of §8§

40-7-109 40-7-115 shall receive no arrest fee or compensation for the arrest.

7~ 7 413 7%+ (Revised Statutes §13-3884 Arrest by private person. )

§13-3884 A private person may make an arrest:
1. When the person to be arrested has in his presence committed a misdemeanor
amounting to a breach of the peace, or a felony.
2. When a felony has been in fact committed and he has reasonable ground to believe

that the person to be arrested has committed it.

8 ~ 4r fl4g A I ¥ (California Penal Code Sections 833-851.90
CHAPTER 5. ARREST, BY WHOM AND HOW MADE )

837. A private person may arrest another:

1. For a public offense committed or attempted in his presence.

2. When the person arrested has committed a felony, although not
in his presence.

3. When a felony has been in fact committed, and he has reasonable

cause for believing the person arrested to have committed it.

98 % #7% 789 (Louisiana Code of Criminal Procedure: CCRP 214
- Arrest by private person; when lawful )

Art. 214. Arrest by private person; when lawful
A private person may make an arrest when the person arrested has committed a felony,

whether in or out of his presence.

10 ~ ¥ ¢ ¥ (Arkansas Code Title 16 - Practice, Procedure, And
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Courts Subtitle 6 — Criminal Procedure Generally Chapter 81 —
Arrest Subchapter 1 - General Provisions § 16-81-106 - Authority to
arrest.)

16-81-106. Authority to arrest.

(b) A certified law enforcement officer may make an arrest:

(1) In obedience to a warrant of arrest delivered to him or her; and

(2) (A) Without a warrant, where a public offense is committed in his or her presence
or where he or she has reasonable grounds for believing that the person arrested has
committed a felony.

(B) In addition to any other warrantless arrest authority granted by law or court rule, a
certified law enforcement officer may arrest a person for a misdemeanor without a
warrant if the officer has probable cause to believe that the person has committed
battery upon another person, the officer finds evidence of bodily harm, and the officer
reasonably believes that there is danger of violence unless the person alleged to have
committed the battery is arrested without delay.

(c) (1) A certified law enforcement officer who is outside his or her jurisdiction may
arrest without warrant a person who commits an offense within the officer's presence
or view if the offense is a felony or a misdemeanor.

(2) (A) A certified law enforcement officer making an arrest under subdivision (c)(1)
of this section shall notify the law enforcement agency having jurisdiction where the
arrest was made as soon as practicable after making the arrest.

(B) The law enforcement agency shall then take custody of the person committing the
offense and take the person before a judge or magistrate.

(3) Statewide arrest powers for certified law enforcement officers will be in effect
only when the officer is working outside his or her jurisdiction at the request of or
with the permission of the municipal or county law enforcement agency having
jurisdiction in the locale where the officer is assisting or working by request.

(4) Any law enforcement agency exercising statewide arrest powers under this section
must have a written policy on file regulating the actions of its employees relevant to
law enforcement activities outside its jurisdiction.

(d) A private person may make an arrest where he or she has reasonable grounds for
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believing that the person arrested has committed a felony.

11~ & /s & ¥ (Georgia Code TITLE 17 - CRIMINAL PROCEDURE
CHAPTER 4 - ARREST OF PERSONS ARTICLE 4 - ARREST BY
PRIVATE PERSONS § 17-4-60 - Grounds for arrest)

17-4-60. Grounds for arrest

A private person may arrest an offender if the offense is committed in his presence or
within his immediate knowledge. If the offense is a felony and the offender is
escaping or attempting to escape, a private person may arrest him upon reasonable

and probable grounds of suspicion.

12~ 8 g " (Wyoming Code Title 7- Criminal Procedure Chapter 8-
Arrest And Preliminary Hearing.)

7-8-101. Arrest by private person

(a) A person who is not a peace officer may arrest another for:

(i) A felony committed in his presence;

(if) A felony which has been committed, even though not in his presence, if he has
probable cause to believe the person to be arrested committed it; or

(iii) The following misdemeanors committed in his presence:

(A) A misdemeanor larceny offense defined by W.S. 6-3-402(a) or (e); or

(B) A misdemeanor property destruction offense defined by W.S. 6-3-201.

13 ~ &4 (Ilinois 725 ILCS 5/ Code of Criminal Procedure of
1963. Article 107 — Arrest.)

Sec. 107-3. Arrest by private person.
Any person may arrest another when he has reasonable grounds to believe that an

offense other than an ordinance violation is being committed.

14 ~ 5% F]*¥ (Maine Code TITLE 17-A: MAINE CRIMINAL CODE
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Chapter 1: PRELIMINARY 17-A 816. Warrantless arrests by a
private person.)

816. Warrantless arrests by a private person

Except as otherwise specifically provided, a private person has the authority to arrest
without a warrant:

1. Any person who the private person has probable cause to believe has committed or
IS committing:

A. Murder; or

B. Any Class A, Class B or Class C crime.

2. Any person who, in fact, is committing in the private person's presence and in a
public place any of the Class D or Class E crimes described in section 207; 209; 211,
254; 255-A; 501-A, subsection 1, paragraph B; 503; 751; 806; or 1002.

3. For the purposes of subsection 2, in the presence has the same meaning given in

section 15, subsection 2.

15~ p # 3 #2744 (Nebraska Code- §29- 402 —Arrest by person not
an officer.)

Section 29-402

Arrest by person not an officer:

Any person not an officer may, without warrant, arrest any person, if a petit larceny or
a felony has been committed, and there is reasonable ground to believe the person
arrested guilty of such offense, and may detain him until a legal warrant can be

obtained.

16 ~ B # 3 5 ¥ (Connecticut Code Title 54 Criminal Procedure
Chapter 964 Uniform Criminal Extradition Act Sec. 54-170. Arrest
without warrant.)

Sec. 54-170. Arrest without warrant. The arrest of a person may be lawfully made also
by any peace officer or a private person, without a warrant, upon reasonable

information that the accused stands charged in the courts of a state with a crime
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punishable by death or imprisonment for a term exceeding one year, but when so
arrested the accused shall be taken before such a judge with all practicable speed and
complaint shall be made against him under oath setting forth the ground for the arrest
as in section 54-169; and thereafter his answer shall be heard as if he had been

arrested on a warrant.

17 ~ 4% % fERT¥ (Texas Code of Criminal Procedure CHAPTER 14.
ARREST WITHOUT WARRANT)

Art. 14.01. OFFENSE WITHIN VIEW. (a) A peace officer or any other person, may;,
without a warrant, arrest an offender when the offense is committed in his presence or
within his view, if the offense is one classed as a felony or as an offense against the

public peace.

18 ~ % & 8% ( Michigan Code Chapters 760- 777- CODE OF
CRIMINAL PROCEDURE Act 175 of 1927- THE CODE OF
CRIMINAL PROCEDURE, 175- 1927- IV - CHAPTER IV ARREST .
Section 764.16 - Arrest by private person; situations.)

Sec. 16. A private person may make an arrest in the following situations:

(a) For a felony committed in the private person's presence.

(b) If the person to be arrested has committed a felony although not in the private
person's presence.

(c) If the private person is summoned by a peace officer to assist the officer in making
an arrest.

(d) If the private person is a merchant, an agent of a merchant, an employee of a
merchant, or an independent contractor providing security for a merchant of a store
and has reasonable cause to believe that the person to be arrested has violated section
356¢ or 356d of the Michigan penal code, Act No. 328 of the Public Acts of 1931,
being sections 750.356¢ and 750.356d of the Michigan Compiled Laws, in that store,
regardless of whether the violation was committed in the presence of the private
person.
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(Arrest by persons other than peace officers, Sec 120)

Section 120.1. Aprivate person may arrest a person under any of the following

circumstances:

(a) He has been summoned by peace officer to assist said officer in making an arrest.

(b) He has reasonable cause to believe that the person to be arrested committed a
felony, contemporaneous with the arrest, and the person did commit such a felony.

(c) He is authorized by statute to make the arrest.

Section 120.2. In making an arrest, a private person shall comply with the notification

requirements of section 117 and 118.

Section 120.3. A private person making an arrest shall forthwith deliver the arrested

person to a peace officer.

19~ A+ B w4+ (General Statutes of North Carolina, §15A-404,
1973.)

815A-404. No private person may arrest another except when requersted to assist law
enforcement officers in effecting arrest.

Aaprivate person may detain another person when he has probable cause to believe
that the person detained has committed in his presence:

(1) a felony;

(2) a breach of the peace

(3) a crime involving physical injury to another person, or

(4) a crime involving theft or destruction of property.

20 ~ # % # ¥ (Title [29] XXIX CRIMES- PROCEDURE Chapter
2935: ARREST, CITATION, AND DISPOSITION ALTERNATIVES
2935.04 When any person may arrest. )

2935.04 When any person may arrest.

When a felony has been committed, or there is reasonable ground to believe that a
felony has been committed, any person without a warrant may arrest another whom he
has reasonable cause to believe is guilty of the offense, and detain him until a warrant

238



can be obtained.

21 ~ 3 + B ¥ %+ (South Carolina Code Title 17- Criminal
Procedures CHAPTER 13- ARREST, PROCESS, SEARCHES AND
SEIZURES.)

SECTION 17-13-10. Circumstances where any person may arrest a felon or thief.
Upon (a) view of a felony committed, (b) certain information that a felony has been
committed or (c) view of a larceny committed, any person may arrest the felon or
thief and take him to a judge or magistrate, to be dealt with according to law.
SECTION 17-13-20. Additional circumstances where citizens may arrest; means to be
used.

A citizen may arrest a person in the nighttime by efficient means as the darkness and
the probability of escape render necessary, even if the life of the person should be
taken, when the person:

(a) has committed a felony;

(b) has entered a dwelling house without express or implied permission;

(c) has broken or is breaking into an outhouse with a view to plunder;

(d) has in his possession stolen property; or

(d) being under circumstances which raise just suspicion of his design to steal or to

commit some felony, flees when he is hailed.

22 ~ 3 # ¥ (Title 77 Utah Code of Criminal Procedure Chapter 7
Arrest, by Whom, and How Made Section 3 By private persons. )

77-7-3. By private persons.

A private person may arrest another:

(1) For a public offense committed or attempted in his presence; or

(2) When a felony has been committed and he has reasonable cause to believe the

person arrested has committed it.

23~ = g (Title 15 — CRIMINAL PROCEDURE. Chapter
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10 — ARRESTS. Section 15-10-7 Arrests by private persons.)

Section 15-10-7

Arrests by private persons.

(a) A private person may arrest another for any public offense:

(1) Committed in his presence;

(2) Where a felony has been committed, though not in his presence, by the person

arrested; or

(3) Where a felony has been committed and he has reasonable cause to believe that

the person arrested committed it.

(b) An arrest for felony may be made by a private person on any day and at any time.

(c) A private person must, at the time of the arrest, inform the person to be arrested of

the cause thereof, except when such person is in the actual commission of an offense,

or arrested on pursuit.

(d) If he is refused admittance, after notice of his intention, and the person to be

arrested has committed a felony, he may break open an outer or inner door or window

of a dwelling house.

(e) It is the duty of any private person, having arrested another for the commission of
any public offense, to take him without unnecessary delay before a judge or
magistrate, or to deliver him to some one of the officers specified in Section

15-10-1, who must forthwith take him before a judge or magistrate.

24 ~ fe 2 #r4e Y (Title 12 CODE OF CRIMINAL PROCEDURE
Chapter 12.25. ARRESTS AND CITATIONS Article 01 ARRESTS
Sec. 12.25.030. Grounds for arrest by private person or peace officer
without warrant.)

(a) A private person or a peace officer without a warrant may arrest a person

(1) for a crime committed or attempted in the presence of the person making the
arrest;

(2) when the person has committed a felony, although not in the presence of the

person making the arrest;
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(3) when a felony has in fact been committed, and the person making the arrest has
reasonable cause for believing the person to have committed it.

(b) In addition to the authority granted by (a) of this section, a peace officer

(1) shall make an arrest under the circumstances described in AS 18.65.530;

(2) without a warrant may arrest a person if the officer has probable cause to believe
the person has, either in or outside the presence of the officer,

(A) committed a crime involving domestic violence, whether the crime is a felony or
a misdemeanor; in this subparagraph, "crime involving domestic violence™ has the
meaning given in AS 18.66.990 ;

(B) committed the crime of violating a protective order in violation of AS 11.56.740 ;
or

(C) violated a condition of release imposed under AS 12.30.025 or 12.30.027;

(3) without a warrant may arrest a person when the peace officer has reasonable cause
for believing that the person has

(A) committed a crime under or violated conditions imposed as part of the person's
release before trial on misdemeanor charges brought under AS 11.41.270 ;

(B) violated AS 04.16.050 or an ordinance with similar elements; however, unless
there is a lawful reason for further detention, a person who is under the age of 18 and
who has been arrested for violating AS 04.16.050 or an ordinance with similar
elements shall be cited for the offense and released to the person's parent, guardian, or
legal custodian; or

(C) violated conditions imposed as part of the person's release before trial on felony
charges brought under AS 11.41.410 - 11.41.458.

(c) [Repealed, Sec. 16 ch 61 SLA 1982].

(d) [Repealed, Sec. 72 ch 64 SLA 1996].

25~ B 5.3 i 5 ‘¥ (Oklahoma Code Title 22. Criminal Procedure )

22-202. Arrest by Private Person.
A private person may arrest another:

1. For a public offense comitted or attempted in his presence.
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2. When the person arrested has committed a felony although not in his presence.
3. When a felony has been in fact committed, and he has reasonable cause for

believing the person arrested to have committed it.

26~ P R gkiZ ¥ (Chapters 625 - 634 Criminal Procedure Chapter 629
Extradition, Detainers, Arrest, Bail Section 629.34 When Arrest May
Be Made Without Warrant)

Subd. 2.United States Customs and Border Protection, United States Citizenship and
Immigration Services officer.

An officer in the United States Customs and Border Protection or the United States
Citizenship and Immigration Services may arrest a person without a warrant under the
circumstances specified in clauses (1) and (2):

(1) when the officer is on duty within the scope of assignment and one or more of the
following situations exist:

(i) the person commits an assault in the fifth degree, as defined in section 609.224,
against the officer;

(ii) the person commits an assault in the fifth degree, as defined in section 609.224, on
any other person in the presence of the officer, or commits any felony;

(iii) the officer has reasonable cause to believe that a felony has been committed and
reasonable cause to believe that the person committed it; or

(iv) the officer has received positive information by written, teletypic, telephonic,
radio, or other authoritative source that a peace officer holds a warrant for the person's
arrest; or

(2) when the assistance of the officer has been requested by another Minnesota law

enforcement agency.

27 ~ % % 3 5. " (Title 54 Criminal Procedure Chapter 964 Uniform
Criminal Extradition Act Sec. 54-170. Arrest without warrant.)

Sec. 54-170. Arrest without warrant. The arrest of a person may be lawfully made also
by any peace officer or a private person, without a warrant, upon reasonable
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information that the accused stands charged in the courts of a state with a crime
punishable by death or imprisonment for a term exceeding one year, but when so
arrested the accused shall be taken before such a judge with all practicable speed and
complaint shall be made against him under oath setting forth the ground for the arrest
as in section 54-169; and thereafter his answer shall be heard as if he had been

arrested on a warrant.
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