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S. 702.

REASONING 216-22 (1988).
% Krey,aaO. (Fn. 1), S. 704 ff.

Aufl,, 2005,§ 12Rn. 5 f.

¢ HRAMBE -

Volker Krey, Zur Einschrankung des Notwehrrechts bei der Verteidigung von Sachgiitern, JZ 1979,

ALBERT R. JONSEN & STEPHEN TOULMIN, THE ABUSE OF CASUISTRY: A HISTORY OF MORAL

Krey, aaO. (Fn. 1), S. 703; Wolfgang Waldstein/Michael Rainer, Romische Rechtsgeschichte, 10.

Jobst Albrecht, Das Festnahmerecht Jedermanns nach § 127 Abs. 1 StPO, 1970, S. 20 {.
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— ~ SPEE (&5l (Assize of the Watch)
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Watch)# & » B —(H#EFIKHIEES
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(watchman) ; R EFEKIZE © It
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EEIEAEA > MEEE Ak - RIRE
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7

THE TIME OF EDWARD 1 578 (2d ed. 1996).

2 FREDERICK POLLOCK & FREDERIC WILLIAM MAITLAND, THE HISTORY OF ENGLISH LAW BEFORE

8 Horace L. Wilgus, Arrest Without a Warrant, 22 MICH. L. REV. 541, 547 (1924).
® H. R. T. Summerson, The Structure of Law Enforcement in Thirteenth Century England, 23 AM. J.

LEGAL HisT. 313,316 (1979).
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3B T NP L 5 e 9 o A Ak HH R A
— AR AT
H e Hr " %¥F 3% (Statute of
Westminster) » M & — Z 4 A4 FRHE
W B B B % (De Officio
Coronatoris)" » R i — i B FB G 518 48
AL 3 (Statute of Hue and Cry)HI[{#3E
— N DFERBHTR T - BT
CNANRFEHEREE-HEMNT =%
FraAn - H AR B R T o A
BN BZRETVER T B EARL S
FIRERR - B EIE TG Y HE R 2 ik o 3%
B 1E o BT RE T R T B R
HPF B S B KR A% A (rules of

201344 A

apprehension) » & 2b PR AERE T 47 5%
HACEYR T - FEEEEBI IR L
AR R > 25 B b
FULR o TR R AR R = 5 IR A
TTHEREM  ZERFSEPEL
RERIBIEE I EAENRERE © &
SRR 7 EREE SRR it i 2
HEL  HEHRZHENHMAET
J7 Hi] (the principle of local response
bility) » JRBIHERF G ZEIEB EETY
FHERME A RBZ
TERBUET R R ERB T - FA
A 25 R e 1 R o A A R B BERY
HifL > FRRIAS I T AERGT SR AR
FEAERE R FEN B (the law of hue
and cry)” o {RILEH]  SEBLEET
EEEMEANERN > ER2EE  —H
BHREL - ARRMAERB LEHFNY
(with horn and with voice)R A B 3E
W IR G RAEFLE - TLIER
O~ RREHEBTHNAE EEZ
HEEE - FRAMNE - ARD
HETFFELIAFE  MABRET

0 1d at317.

HEETEREBRATHBRERES  BHLIERAEFYEE -
A F- e SRkl > 354 R, ¢ Jerome Hall, Legal and Social Aspects of Arrest Without a

Warrant, 49 HARV. L. REV. 566, 578 (1936); JoHN HUDSON, THE FORMATION OF THE ENGLISH
COMMON LAW: LAW AND SOCIETY IN ENGLAND FROM THE NORMAN CONQUEST TO MAGNA CARTA
62-68, 158-66 (1996); R. C. VAN CAENEGEM, LEGAL HISTORY: A EUROPEAN PERSPECTIVE 8 (1991);
SUMMERSON, supra note 9, at 318; T. A. CRITCHLEY, A HISTORY OF POLICE IN ENGLAND AND

WALES: 900-1966 , at 1-4 (1967).

all the towns near.”

“hue and cry shall be levied on them, and such as keep the watch shall follow with hue and cry, with



e

FIW e mmEEBERERS S R
BRANBTEBICEAS > EAaFR
R ERN EEEREE
BASFERE » 5 REEFED + R AT IR
O R o B E RIS (R
BB ES  EEBREARN
TR -
RREERHEMBIEAR > BIE
BB BB -
BILEI4 > H B934 iR SR B
6 3 A R G T R BT RS R
SIS > RBRANAE BB I Y 3
o HAREg B SIS o By
AL EEEEE - AR E BT AR
B R R E R A B BEEDE R
F IS E AN AR E BHA
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FEEEAY - JT1E R RO R B A SR A T
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FEHIEL o HBLalDIER - AR RE HEIE
MU FT RS BN AYE T » RIEFEEE LR
[ &5 T &P ok - AR AR
R IE DL > RESK[E] BB R0 A T 2%
B NG URE - AR EER
L A A B o

BT HREEBHMTIUMEE - B
Wb iR E 7N AR AV R E R
(assize of arms)* > G FHE AT
B 58 P 0  ZE A U R A7 i DARE
B REREELAEREER
EE -~ &l TIUAKREL  ERREE
R ANHLAEFFE S K& - fEBEE
F (hundred) - ¥H R 252 H F kb
RN ERELEETERITEPT—
R E - MEMS - BT R
EATRE TR R A AR LM A
HHEMEENTNES - FEG R
DEFIERE A 2.E\ABNLEEESA
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Hall, supra note 12, at 579.

CITIZENS AND PRIVATE POLICE 9 (1977).

M. CHERIF BASSIOUNI, CITIZEN’S ARREST: THE LAW OF ARREST, SEARCH, AND SEIZURE FOR PRIVATE

EEH TN EHE TR EHBAGER - F £ R ¢ Wilgus, supra note 8, at 548; 4

WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 290-92 (1979).

1956).
Wilgus, supra note 8, at 546.

POLLOCK & MAITLAND, supra note 7, at 578.
THEODORE FRANK THOMAS PLUCKNETT, A CONCISE HISTORY OF THE COMMON LAW 430-31 (5th ed.

D HEE P IHIRERCEABMGRE o F 5 R POLLOCK & MAITLAND, supra note 7, at 579.

Wilgus, supra note 8, at 545.
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B EREHE=HE ANEREERE
(Norman Conquest)f® » #|— /\ fL._&F
B % 2 1k % (Metropolitan Police
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PoAZAARMEWEEAGMMR  BBEHEBNRZTREXBIERT °
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430-31.

# Wilgus, supra note 8, at 545.

25

31,24,66f
Wilgus, supra note 8, at 579.
7 Id. at 496.

26

CRITCHLEY, supra note 12, at 6-7; Summerson, supra note 9, at 325; PLUCKNETT, supra note 18, at

Eberhard Schmidt, Einfithrung in die Geschichte der deutschen Strafrechtspflege, 3. Aufl., 1965, §§
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W EPREFNBRGESTEAMA
T BTG R R b
K2 LR AR Pt E AR AR
$(with the mainour, cum manuopere)
Mg - S L 0 BERE HE
T ST S5 P L SRR S R T IR
e E AU E M AR Pk s - SE B
ST U T SR o BRAT O > R AL
B 15 5 41 2 §E (outlaw) > LT
5 0 R AT TR 1 b AR
feEE PR AT TEW,
BN REIRHECFEE - X
MiEREEESRRTE  UAHE
BT BB SRR R EY

B — R R Bk e Al
L) 55 Fll o 5 %25 0 B Ot 48 1 A S
A o o A B B 5 (feudal
courts) 2 5 IAKE 5 #2150 T I
RBEF LR ASIC IR 5 1
¥ (capture in the act) > B A T ER
# U R 0 I O SR R T T

Bk R RAREERAAE TI

(wager of battle)fyE s - EE G E#E
i 4y H B I I BLAT AU R A TH A
THES > B FRPIREERER R =R
TR AR ER - EEEN
2 B IR AT IUAT R RIER AR T
R @R RIEREE TR RAER—
RESRIR AR ATER B K
i B BB 5k 2 58 il W N A (the
pursuit by “haro” “harou” or “hareu”)
rR RS LR RN E IS
T SR R I R B T R AL I
WGBSR o IR R R S ERAT
3B -

5 BIEEILGE 2K

FIRHARE - BRI AL 2
BRI L R R A P E R E A
e P WM ERELGEN
HHER o B TR T e I L T Y
SE o T IR B 0 R 1 R AR E
i B = EEL 0 EPEES
RiEsE » BHE L HCH o KRR
R EEBREAELAREAR
MR R RN BT

28

2 Albrecht, aaO. (Fn. 5), S. 20.
30
31

TO FRANCE 61 (2009).
32

POLLOCK & MAITLAND, supra note 7, at 579-80.

POLLOCK & MAITLAND, supra note 7, at 580.
ADHEMAR ESMEIN, A HISTORY OF CONTINENTAL CRIMINAL PROCEDURE: WITH SPECIAL REFERENCE

& o448 | (the felony committed thesis)sb— Ml 35 75 45 4 A A3k » fi st il 4 o) LR

cBRERRERZEE  RGRYARAER LA AR AMAES AL —FEk
PERERHEL LOERN £ FGTAS T EH RO B BHRE > ASURBRAR

Az TaEswp g, ~ THEREHE, -

TeRELGE, FRENMEREE -
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ANBEE A A EZ R AR - BRIt
g% » B TR 5E YU A R A R S N B R O
BIE X A REEIEIR - RABEETE
A ARt g FEUVIMER o UN AR
1 A o3 A TR E A0 o R o 1 R
-

— >+t AHRZER

it AC Ry s - B
BT BREE AR R T L4 AR
XAl (=) IRBSRMEZ
o () BEAEMBIESIR
i (=) RAARTRS Ay - R R
i (W) ARBEFHI (hue and cry,
hutesium et clamor)ﬁ‘ﬁ%lﬁ’ﬂ%?ﬁsg’ o L
B =2 57 Sir Mathew Hale (1609-1676)
T AHER—REA > BEAE
HHERPERE B AR—HENRSE
o A AT R E S B
B ILE M s HL R PR i A BRI R
TRIEL™  ]|E2 > RETE
o > Haleqh EL A8 iR Bk A B
HERRFEE RN — MR ELA - ARIMKET
bl EEE > BEFEHEELRE
AR R REABENENL ALY
AEHFEEE > SRILEME > WRE
FBRAN R BE AN B8 2 #H - W
ERER A DB AR YOR I B U IR e &E

2013 &£ 4 A

MR AR IS - BB R A BB R
i HORE I RREELAFEER
HIEHEE IR HEEREEF
BEEIL > PR AR g A R BE Y
R (ground of suspicion) » FEHEN
NG HEEARINE  Hale5R

ERMESE LEIEN  HE B
LA R R AR AR EH B RIRRA
B {5E 2 B Al A3 1S A0 TR R B 1 5 A
IRE] - RMIEE R L - HaletZ HiHY3E
HERBRERTBAERNESE £
B AL S BRSBTS A e

B& ¥ > Blackstone{t H.ZE F (&
H =B ) (Commentaries on the laws
of England)H - HI[ 40t it 16 & B B
AR

“.. great original and inherent
authority with regard to arrests. He
may, without warrant, arrest anyone for
a breach of the peace, committed in his
view, and carry him before a justice of
the peace. And, in case of felony
actually committed, or a dangerous
wounding whereby felony is likely to
ensue, he may upon probable suspicion
arrest the felon; and for that purpose is
authorized (as upon a justice’s warrant)

37
to break open doors.”

3 Wilgus, supra note 8, at 544-45.

34

%5 Hall, supra note 12, at 566-69.

% BASSIOUNI, supra note 15, at 10.

2 MATTHEW HALE, THE HISTORY OF THE PLEAS OF THE CROWN 72, 82-83, 85, 88-98 (1847).
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Blackstone B & it il $ 2 BEAE Y > fl
HARESE 3 YA 2 A 1 S T AR
ﬁ%—%ﬂk%%%?ﬁof<ﬁﬂ
HEE) SNAE -T2 (HE
) (Of Arrests)th » Blackstoneft |
ﬁ%%%u%%ﬁ&%‘ﬂ%‘ﬂ%
RE C AREURKESE BIHE
k@’mu%ﬁﬁﬁﬁkﬁﬁﬁkﬁ
BRI I E B - (RIR
MMMM%%%’%%EE%T%
FERAEEREZ AN BRTEAM
A&%’@%ﬁAEJLKHLKE
EHEMEFN > RIERTEREIEN
T o T R R O B S A
5o AAEENABREERTS
BH o e H0VE 4 E BRI — 5

Blackstone Z2,

Bk BT RAABRALARE 73

EHEEM NEHLFOEL TN
R o Blacksiones8ifl » LTI =
ERFRNEFEEIRIL - HIELH
HMAMERZANRER" - FILE
# & > Blackstone — 5 & B E A
BB — i R A AE R PR TAEIR LAY
=R

“The remaining offences against
the public peace are  merely
misdemeanors, and no felonies: as, ....
Affrays .... Affrays may be suppressed
by any private person present, who is
justifiable in endeavouring to part the
combatants, whatever consequence may
ensue. But more especially the
constable, or other similar officer,
however denominated, is bound to keep
the peace, and to that purpose may
break open doors to suppress an affray,
or apprehend the affrayers, and may
cither carry them before a justice, or
imprison them by his own authority for
a convenient space till the heat is

over 2942

Sz FF P A B R AT R R AR SR
BHEI > AHEIUFEEE (WFESE)

%7 BLACKSTONE, supra note 16, at 290.

Hall, supra note 12, at 570.
BLACKSTONE, supra note 16, at 290.

40 1d at 289.
41

38

39

2 1d at 144-46.

Blackstone#F B 25 ¥ 4 s A oy T A E R H AR ¢ Id at 142, 146-53.
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X
o X
s o D | R BB T
WEAR | (g - mopm pmy | (D RBAIORTER) g s A B
S R i

14 '8 {4 £ %< 58 (misdemeanor) > FA A 53
JEREFEBIENILETRA > MENE
FERBFIBRE T o8 - HER
BN R R EBCHAMBE
ANEBEERIER  ZEREAER
TERHEAR BT EAFEEE
Pl & > B0 RN A 2R E
AT o R T] DA T e AR S T 50T B P
B EEELAERY -

f% LAt Blackstone 38 55 Fh A
EEZMEFRILHER  RNEFERELE
HEAE 5 & — M FA AR L B 2 B
HEH - RMAAARREREERFER
EEFENEE > EBEAENF
R o BAEA A GER B Bk A B
MRABEAR  —HH L AFEREE
3 % 3& JU (actually committed) » #Z
HE—LALE  EEBENRR

> BEEEREE LRARER 0 HE
i R A HEE B — A A DA R A&
RIREMR -
(—)FASEIFFIRAT IR ¢
Samuel v. Payne %

— = N OER Samuel v. Palyne44
ERELBERAFERERE SRR
FHEER  MESEEMNRLNR
M o BRI o B E B E A
Hale F; Blackstone ¥y T 55 » 1, 5k /2 &
HE g AL RA RIRAMERY -
ERZET > SamuelEPEFERIEDK > 16
2 BE 2 B 1 3R Samuel Z B iR
RTE BRI R B — AT - EEW
It v B 'E B Payne )t BB T 2
Samuel 32T > Samuel > 2 £ 25 Payne
ek ALARIEERE - BEERE
HIRAREEFREFTEL - RMEE

4 2 WiLLIaM HAWKINS, A TREATISE OF THE PLEAS OF THE CROWN 142 (1795).

* 1. Doug. 359, 99 Eng. Rep. 230 (K.B. 1780). See 2 CHARLES PETERSDORFF & ELISHA HAMMOND,
A PRACTICAL AND ELEMENTARY ABRIDGMENT OF THE CASE ARGUED AND DETERMINED IN THE
COURTS OF KING’S BENCH, COMMON PLEAS, EXCHEQUER, AND AT NISI PRIUS; AND OF THE RULES OF
COURT, FROM THE RESTORATION IN 1660, TO MICHAELMA TERM, 4 GEO. [V 241 (1830).

45

REV. 53, 55-58 (1996).

Akhil Reed Amar, The Fourth Amendment, Boston, and the Writs of Assistance, 30 SUFFOLK U. L.
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B FR S R 45 Samuel 35 208 BT
AR BENRERNASEE
o B EESREEE  BEME
BB R EBEENSR MY
Ho > —HEFAA B R A2 A R R
R . EE o HERBEE TN
& EEAERENUNEETESE
(highly probable) » ¥ VAL E B Rk H
BFENES  EEERDNEMHESR
MEAZER  BREERE  EHEF
FE A A S HA B SRR LB L B DASE U
A BB R IEE Y - B
2o BB AR A B R R (ex
officio) Z A F % R EIFL — LA B3
FIHEMR -

Samuel £ A—EFF LR » £
A PRI B Lord Mansfields% T
ERWET AEIEEEE > R EE
K#hiE A BEBELRMET > LASE
AN ERRET S E M
R FEHA S EREA BT
B AR o W Mansfield) &
AT DB RS TR A BERZ
HY AR EAE -

BHEER 2 B LR ERAE TS5

(=)A&EE1%49 Ledwith v. Catchpole
% Cooper v. Boot &

—+t/\=4 > f£Samuel v. Payne
EFERBE=ZF  TEEREER
Ledwith v. Catchpole*®Z2 o [ f2 41 5]
REmE: > FiREEENEMAECE
AMBHCRFEBEE - EFE
H Smith? EYEFE - MEBE LXK
ERZ R A Ledwith KR L1521 # 3
ZRBNEY > RESmithERHBREE
B ARSI T B Ledwith
A - FH - MBS T Ledwith
Ledwithlfa (B HE AN ZERRFN » S
WEIEER A RIS - KBEEEJ
BulleriB o 1T R LA EAHED
LIEGREE - H LR IR B £
HENHE EE - maRERR A2t
BER - RSB — (I KEFEE Lord
MansfieldflF8 5 » RERNHE B R
WHEE SRR EBERMESH &R
(AfEMARHER) » IRERILFE
WEN I - B R E R
Willesf X )RR A& > 70 % Buller
RS T EEENESEETUN R R
B RS H RS B — W AC DRI AR

I. Doug. 360, 99 Eng. Rep. 231. “A peace officer may justify an arrest on a reasonable charge of

felony, without a warrant, although it should afterwards appear that no felony had been committed;

but a private individual cannot.” See Amar, supra note 45, at 58.

47

48

(1800).
49

Cald. 293-95. See BURN, supra note 48, at 132.

1. Doug. 359, 99 Eng. Rep. 230. See Amar, supra note 45, at 58.
Cald. 291 (K.B. 1783). See 1 RICHARD BURN, THE JUSTICE OF THE PEACE, AND PARISH OFFICER 132
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KN AZESY > SuEABRERS
B & AT R B WU FR ke e 2 el FE A2
& o b AR R A BHRE - Mansfield
BRHA 7 #&E (bona fides)Dl K AHEHH
(probable cause)/ERILHE » WillesHI
KA E TR AR - 2
BRI SRR 1 F BB
#R(strong circumstances of suspicion) e

1f Samuel v. Payne Z{E @ & 4
M BEEERLE R Cooper v. Boot™
FHMEBERNHE S  AREEREE
FHEADRS - R N A RER G BE
REIM R B IR0 ¢ BIE R 22 38 IR
HEFEIGEL - EABNERE
A FE ST S B o BT
Payne Z& - Ledwith v.
CatchpoleZE A iz Cooper v. BootZ 5 =
B PRI [ R A T SR A BRI R
HREERRE - HE S E SRR LR
B &R —E A A=FEXTH -

Samuel v.

T Fhattie R E @A B R

(— )TN B4 3 4R AR LS 4R 35
TAMAL S EE R RCE ISR
B ER - A AR K E DL
A MERF AR ol R AR R e
HE - CREEEANEERTS
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a4l AR 0 GRS L BEEL
REEEBEAR - AHEEER T
HEBWERRHEIUEE  NETH
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o ALLARE MR Z— ¢

14T B N Je s fo T 58 B 44
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2.i% ¥ & 4 4 32 4R 4§ (reasonable
ground)F8 1% & E B BE 0 - AR
FHRAIFATHA > BB AR
B REIE R A

(=Y SRR NI P Y TN N S Bt
HILERENERS  RIFEFEERE
B BEMARIUSERAES - BHHA
TERAEHEMBIFAESTSZ FRY
BEEER T EEEERL AR
- e IR AR RS
ERE R RER D - — R HRER
FHEBEL B R ar o SR 0 It
B R an DRI AN A B E IO 3E
% B-EEEAEMBEERL AR
E B A E R - AR B

% 4 Dougl. 338, 99 Eng. Rep. 911 (K.B. 1785). See Amar, supra note 45, at 58.
5 4 Dougl. 343, 99 Eng. Rep. 913. See Amar, supra note 45, at 58.
“when a felony has been committed, any person may arrest on reasonable suspicion. When no

felony has been committed, an officer may arrest on a charge.”
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RRIHAR] » Kafgo B " EIEEIL
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P — i AP B o B A Ak 2
BUAGERNERT LEL AR &%
HEWEAT AN R RRAEEREE
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2o WEABEAMEEGBEERE
BligJe » BA AR €I b fE A A Bp
BIRFITHN  BEEHELSKREHR
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(1)White v. TaylorZ

L AT A HA A 2 B ok B R
. ScHiTSamuel v. PayneZ iR AT He
i) EL## - 7€ White v. Taylor™Z i »

52 BASSIOUNI, supra note 15, at 12.

% 3 Wend. 350, 20 Am. Dec. 702; Ante, 253, post 384, Phillips v. Trull, 11 J. R. 486; Carter v. U. S.,
244 A.2d 483 (D.C. 1968); Monteiro v. Howard, 334 F. Supp. 411 (D.R.I. 1971); Tomlin v. State,
1994 OK CR 14, 869 P.2d 334 (Okla. Crim. App. 1994).
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Simcoeld] 15 % 'S Taylor{E s White §5 B
HY) > R E Taylor:Z i A E R
& White » {H 2L BebERIBIE8 T 81 ¥
White ) YE5F » White R T ¥ Taylor {2
HFE R W RS - AR F
K B 18 F Samuel v. PayneZ 1 4H
R B TREHNERETR
H T R (mala fides)PE3R - H R0 R A
ZEEHENMANER CRMEH
#i o BV EfEAEE R -
(2)Lawrence v. HedgeZE
Hobbes v. BranscombZ

1E18104EHyLawrence v. Hedger™

ZE o JF & LawrencefE R T BETH 2
—INEREEMBEE  BIKE
(watchman)g 3 38 22 & e © [ K ¥
BERR HERE B o0 1% » BE RIRE H R I #
PPN o AEJR 5 LawrenceliE % $t ¥ 2
HEFTRAFRRT » BREIRBEMAK
TEERBEN > WHRHERERE

201344 A4

% E Al 0 H K # & 3 Samuel v.
Payne 2 /& {5 S Ay FI PR S 41« 1M1 7R
— J\— = #Eff{JHobbes v. Branscomb>®
> —ZRBEATERZ EE T
KAZE#ER  ERZEREAN I
FRENRHEEMAMA HEE - R
EANEEREE R KR - &
HREAHEERIBEREIR
A o BT R AR BIEE SR INE R

YEE > REBREET > BEHIRE
FA Ml AR FERR T 2 Bk 0 MRS
g\ o

(3)Isaacs v. Brand%
— \—+ £ W lsaacs v. Brand®’&
EF' B EREIEE RN E R
Ho—Z BEARSE - IR
E#‘I{H BRI M E A G AR - K
F e  Brand T — 4 i B $hOk
B S EERIECBRURE
FEERBEMTAZEREENEE - 8

54

4 Esp. 80 (K.B. 1801). See 2 THOMAS STARKIE, A PRACTICAL TREATISE ON THE LAW OF EVIDENCE:

AND DIGEST OF PROOFS, IN CIVIL AND CRIMINAL PROCEEDINGS 820 (1826).

55

56

3 Taunt. 13 (C.P.). See Amar, supra note 45, at 58; BURN, supra note 48, at 211.

57

3 Camp. 420 (K.B. 1813). See 2 PETERSDORFF & HAMMOND, supra note 44, at 241; The Liability of
a Private Person for Giving Information Which Leads to a False Arrest,35IND. L.J. 80, 81 (1959);
The Revision of the New York Code of Criminal Procedure-A Tentative Draft of the Chapter on
Arrest, S FORDHAM L. REV. 338, 341 (1936).

2 Stark. 167 (K.B. 1817). See 6 CHARLES PETERSDORFF & ELISHA HAMMOND, A PRACTICAL AND
ELEMENTARY ABRIDGMENT OF THE CASE ARGUED AND DETERMINED IN THE COURTS OF KING’S
BENCH, COMMON PLEAS, EXCHEQUER, AND AT NISI PRIUS; AND OF THE RULES OF COURT, FROM THE
RESTORATION IN 1660, TO MICHAELMA TERM, 4 GEO. 1V 88 (1830); John D. Lawson, The Action
of Malicious Prosecution-Probable Cause II, 14 CENT. L.J 82, 83 (1882); R. Tarrant Harrison, Of the
Distinction Between Law and Fact, 1 L. REv. & Q.J. BRIT. & FOREIGN JURISPRUDENCE 37, 50
(NOVEMBER 1844-FEBRUARY 1845).
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FRHE > RMAE AR LB Al — 2 £
iR o {EFFIEAM ACE AU SERYERR AL A
BH o EZRaARMEHEE - B2
2k TR saacs v. BrandZE 4§
FETLMERNE B R RIEEREA
BHUEE > RELAFSHEEBN

B RN B L ARABAARLE 79

(4)Hedges v. ChapmanZ [ B &

SR B 1 o e ) S, g It A% s, I A
E ° BT — )\ A &1 Hedges v.
Chapman *° % » & Wi f2 ) 7 % & 2
¥ FR—RELAMER RN G HRE
i) [ &% (reasonable ground of suspicion)
G EhER - ik A B HIEE
TR A BRI 3% B A

IG5 B AR ME R (15 R A B YK
MAZRENGERE B KRHRE
AT RE o (B8 EE PR
LA RN - S Bk e 52 5m AR S s
NEHGEHERBARES - faRE
SLAR {55 B H 5k YRR o

2 5 KRBV B AR SE

(1)Cowles v. DunbarZ

Hedges v. ChapmanZ {E % —
4F > fFCowles v. Dunbar & h » ¥z
PR R AR 0 B B B Hedges v,
Chapman 5 1 fT ER Y B AT HE - 2
ARZE > Dunbarf {52 ARIA » 1M
i RS T2 — & ARB i
R I & R AR R R e YA

58

2 Bing. 523 (C.P. 1825). See HENRY JEREMY, AN ANALYTICAL DIGEST OF THE REPORTS OF CASES

DECIDED IN THE COURTS OF COMMON LAW, AND EQUITY, OF APPEAL, AND NISI PRIUS 137 (1826).

2 C. & P. 565 (K.B. 1827). See 2 FREDERICK AUGUSTUS CARRINGTON & JOSEPH PAYNE, REPORTS OF

CASES ARGUED AND RULED AT NiSI Prius: IN THE COURTS OF KING’S BENCH & COMMON PLEAS
565-69, 660 (1827); 1 WILLIAM MoOODY & BENJAMIN HEATH MALKIN, REPORTS OF CASES,
DETERMINED AT NiS1 PRIUS, IN THE COURTS OF KING’S BENCH AND COMMON PLEAS: AND ON THE
WESTERN AND OXFORD CIRCUITS, FROM THE SITTINGS AFTER MICHAELMAS TERM, 7 GEO. IV 1826
TO THE SITTINGS AFTER TRINITY TERM, 1 WILL. IV 1830, INCLUSIVE 37 (1831).
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“The cases of the two defendants
are very distinguishable from each
other. Callow is a constable, and if a
reasonable charge of felony is given, he
is bound to take the party into

custody.”60

BRI A R KB RAL S o o
B Callowl FOREH'E A 55
By Dunbar » B w8 538 A @ 1 7Y
AR AHRA - MR EEE M
5 REHARNEFERNSHE IR
BRERE RGBT R - &
BEHGEEERENEE  BETH#
Isaacs v. BrandZ %% » HERE — R FH
HitE > BIE S AR T BT AR 2
AV B 0 AR A O BT E
MAHAEERLZ -

(2)Beckwith v. PhilbyZe

[ Z Beckwith v. Philby®'Zth »
HRER B T AL A N B B
A GEAIF AR 3K 4E - AR &

2013 %4 B

—FEIT o MR RS E AT AR
FEUL - AR iy F AT R LT &
i R gl R AR o 1% A Gould{, Beckwith
17 9 5] B€ - {538 ¥R 18 & 'E Philby -
Philby{r #[] I” Beckwithik » {ERIEE
TR BB 8T R B B S RETE AR AE
MEUEEEEE (R E Beckwith§E HY
THLABIRTE - FEEE R 54/ #478
22 B & Beckwithi@ 5 A b 77 AT
VIRYIRIE @K » fRHBLEE #EH
o M E L BeckwithfIH2EER -

1F Beckwith ¥ 522 5 Philbytg 1Y
BRI o R B A R Philby B9 4]
B - K IR'E Tenterdenzil [ > HEIRIR
HEERS - A AN Beckwith
JB58 - {H 2 Beckwithty 17 5% & DA ¥
LE A & g B Beckwith B i
FEAIGEBEIE - WNILBLE R
By 2 IEE B 0 BE R
BeckwithfEJE IR

“There is this distinction between
a private individual and a constable: in
order to justify the former in causing
the imprisonment of a person, he must
not only make out a reasonable ground

of suspicion, but he must prove that a

0 2 C. & P. 568. See CARRINGTON & PAYNE, supra note 59, at 568.

61

6 B. & C. 635 (K.B. 1827). See Amar, supra note 45, at 61; Supra note 56, at 341; 1 THOMAS

STARKIE, A PRACTICAL TREATISE ON THE LAW OF EVIDENCE: AND DIGEST OF PROOFS, IN CIVIL AND
CRIMINAL PROCEEDINGS 405 (5th ed. 1834); Thomas Y. Davies, Correcting, Search-and-Seizure
History: Now-Forgotten Common-Law Warrantless Arrest Standards and the Original
Understanding of “Due Process of Law”, 77 Miss. L.J. 1, 187 (2007).
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felony has actually been committed;
whereas a constable having reasonable
ground to suspect that a felony has been
committed, is authorized to detain the
party suspected until inquiry can be
made by the proper authorities.”®
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PIHEFRAL 0 - TR A BREIR R EINIE

62 ¢ B & C. 638-39. See Jerome Hall, Police and Law in a Democratic Society, 28 IND. L.J. 133, 137
(1953); 2 PATRICK BRADY LEIGH, AN ABRIDGMENT OF THE LAW OF Nist Prius 1437 (1838); Supra
note 56, at 341; Justification for the Use of Force in the Criminal Law, 13 STAN. L. REV. 566, 601

(1961).
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g y=; :
17 ~ 18titE (ggggggggg AR |(ME - A E B DA YE | Ledwith v. Catchpole;
%ﬁ?%‘{gﬁ ) = B EBLRA Cooper v. Boot.
19ttt 429 : O b | i White v. Taylc()ir;
] i | Lawrence v. Hedge;
SR camamine| wAie |Gt obbes v
1825 ) i %‘Bﬂﬁé]ﬁfﬁ) ?::,\ i LR Branscomb;
) Isaacs v. Brand.
T - O Cowles v. Dunbar;
BTN S| BB (WOERIVESE | o | Beckwith v. Philby
( 1827- ) RS %R e MR Walters v. Smith &
) Sons.

8 [1914] 1 KB 595. See Fowler V. Harper, Malicious Prosecution, False Imprisonment and
Defamation, 15 TEX. L. REv. 157, 165, 172, 175-76, 179 (1937).

8 aEl& k3t % 8, ¢ Allen v. Wright, 8 C. & P. 522 (C. P. 1838); King v. Metropolitan Dist. Ry., 99
L. T.R. (N. S.) 278, 280 (K. B. 1908). See Harper, supra note 63, at 179; Wilgus, supra note 8, at

690.

85 \W.PAGE KEETON, PROSSER AND KEETON ON THE LAW OF TORTS 154 (5th ed. 1984).
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EARCIEHET o #8354 R - CLIVE EMSLEY, THE ENGLISH POLICE: A POLITICAL AND
SocIAL HISTORY 24-31 (2d ed. 1996); CRITCHLEY, supra note 12, at 47-50, 62-64, 105-18; ELAINE
A. REYNOLDS, BEFORE THE BOBBIES: THE NIGHT WATCH AND POLICE REFORM IN METROPOLITAN
LONDON 1, 125-49 (1998); Hall, supra note 12, at 589-90; LEON RADZINOWICZ, A HISTORY OF
ENGLAND CRIMINAL LAW AND ITS ADMINISTRATION FROM 1750, at 570, 588 (1968).
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174848 » = 4] - % @ ;T(Henry Fielding, 1707-1754)# 454 A4 AN S HERET > T4
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#£ | (Bow Street Runners)#% % » & B K 3% B A FH E3F(C.LD)Fo £ 245 5] 5 o) 58 - 3F b
{43 4 R, . EMSLEY, supra note 66, at 18-19; Hall, supra note 12, at 580; J. M. Beattie, Sir John
Fielding and Public Justice: The Bow Street Magistrates’ Court, 25 LAW & HIST. REv. 61, 69

(2007); REYNOLDS, supra note 66, at 46-47.
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Abstract

The law of flagrante delicto arrest is a common regime in criminal procedure,
which allows any private citizen to engage in hot pursuit and arrest a person in
flagrante delicto without a warrant. Article 88, Paragraph 3 of the Taiwanese
Criminal Procedure Code provided that a person is considered to be in flagrante
delicto when he is pursued with cries that he is an offender, also known as the law of
hue and cry. In Taiwan, there still lack a more comprehensive understanding about
the model of flagrante delicto arrest through literatures, especially the logical
relationship between Paragraph 2 and Paragraph 3. This article aims to review the law
of hue and cry from various perspectives, including the appropriateness of such
legislations, the formation of felony committed thesis, the nature of flagrante delicto
and comparative law.

According to the common law tradition, a private citizen was privileged to arrest
another even though no felony had been committed, provided that he was taking part
in a hue and cry procedure against such other. In this article I will present a history-
based evaluation about the application of hue and cry. Justified at a time when there
were few officers with investigative authority, and therefore prompt action by private

citizens was necessary and crucial for the apprehension of criminals, it is no longer
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indispensable under modern conditions. This assumption is also compatible with the
felony committed thesis.

It is therefore very convincing to argue that the law of hue and cry should not be
considered as independent criteria in deciding the legality of warrantless flagrante
delicto arrest. Instead, the law of hue and cry must be substantiated by other criteria,
such as the felony committed criteria and the probable cause criteria. A conclusion
consists of a brief note for the model of flagrante delicto arrest will be presented at

the end of my analyses.
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