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Abstract

The trial of sexual assault criminal cases has always been considered very difficult
and has generated many questions. If the court wrongfully applies the rules of evidence
in the trial of such cases, it will lead to poor judgments. Theories in Taiwan focus mostly
on the appropriateness of the sexual assault elements, while the research on the law of
evidence only analyses foreign law or the acquittal cases. Rules of evidence used in most
of the guilty cases of sexual assault have not been clarified.

Generally speaking, the factors leading to the error of fact finding in criminal
proceedings, including the lack of complete investigation of the expert witness and the
victim, or the excessive attention to the partial evidence causing cognitive bias, will result
in the distortion of Free Evaluation of Evidence through Inner Conviction. Sexual assault
cases are more likely to be cognitively biased because of rape myths or other stereotypes.
In addition, some scholars believe that if the force model is not taken, which means the
compulsion element of crime in sexual assault is not required, it will be more complicated
and difficult in fact finding procedures since the court will focus on the internal
psychological state of the victim and give uncertain judgements.

This thesis intends to analyze the judgments of sexual assault in Taiwan in recent
years, understand the rules of evidence applying to the court decisions in sexual assault
cases in Taiwan, explore the actual problems, and verify whether the factors mentioned
above are reliable. By collecting and analyzing the Supreme Court decisions in sexual
assault cases in 2016, 2017 and their trial on matters of fact, the problems can be mainly
divided into three levels. The problem of rape myths also permeates at these three levels

and causes different degrees of influence.
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In the level of evidence investigation and the admissibility of evidence, problems
might be generated while inquiring vulnerable victims such as children or people with
mental disorders, including the misuse of anatomically correct dolls, excessive hints,
detection or suggestion by the police or prosecutors, and over-intervention of confessions
by victim’s family members. Furthermore, the investigation procedures in the
identification process and the establishment of factum probandum might have flaws.

The problems in the level of evidence evaluation includes the court’s belief that
testimonies of child and mentally handicapped victims are more likely to be trustworthy,
inferring the evidence of the victimization simply by using the victim's identification
report of post-traumatic stress syndrome, which may fall into a circular argument, and
over-evaluating the identification of drug residues in the victim's body.

In the level of making decision, the court's application of the corroboration rule
does not result in a reasonable and convincing evidence structure, but instead using
evidences not related to the element of crime in sexual assault. The operation of the Free
Evaluation of Evidence through Inner Conviction cannot rule out all reasonable doubts
about the defendant’s guilt.

Based on the analysis above, this thesis argues that because the force model
application won’t mitigate the difficulty of proof, and the “only yes means yes” model
does not provide the victim more protection in the procedure, changing the criteria for the
element of crime in sexual assault, as some scholars suggest, is not an ideal way to
improve fact finding in court.

What should really be done is to make the judges accept the evidence construction
theory and The Cross-Influence of Evidence, follow certain steps in the fact finding when

conducting sexual assault trials, and establish evidence cores to further verify other
Vil
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information. Specifically, to reduce the misuse of identification reports, the appraiser
should be inquired in court to clarify the principle and process of the identification, and
the premise information should be isolated from it.

To solve the problem of the victim's testimonies, the method of inquiry suggested by
NICHD should be adopted, which establishes a safe and comfortable environment for the
victims when they were testifying.

In order to ensure the effects of the mutual influence of evidence can be controlled
to a certain extent, the court should implement the evidence segregation measures in the
law of Preliminary Proceeding. That is to say, the examining justice is the only one to
determine evidence permissibility. After Preliminary Proceeding, other judges in the same
case but have not participated in the Preliminary Proceeding will only have the authority
to examine the case file and evidence-permissibility- guaranteed evidence, so as to ensure
the illegally obtained evidence or other unqualified evidence will not pollute the
evaluation of other evidence.

Finally, in order to avoid the bias of the decision making, the judges should have
their opportunity to self-examine. The format of the court’s judgment should be reformed,
and the judges should be required to correspond evidence with factum probandum rather
than keep the ill-structured writing during inference process. Last but not least,
prosecutors should also reforming the format and method of indictment, and visualize the
correspondence structure between facts and evidences so as to make the court believes
the defendant is guilty.

Keywords: Sexual Assault, Rules of Evidence, Fact Finding, Free Evaluation of Evidence
through Inner Conviction, Cognitive Bias, Evidence Construction Theory, The Cross-

Influence of Evidence
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2014 FEIEAAHI PITIH RN ER 36 (RERE S ERRERE Z T A A
FEAL10» A E R BONEE & B B AR = - thamdn (2 (E R A B das Tah 2
EIEEEERTITE » LSS AGYEPERIARYEDK » 2015 FERAVRHERS FRERTE
REMAR > FOTREEETENE > EOEZ SRR TIERIAR 22 -

FERTRMERZILEER T - Rt (e 78RR 2016 4 7 H i 1y lA
UiEMEE EIRIBIERCE » BIER ERFCRSTEEINIEAS 177 fF ~ 25 179 Rk

SRR E R - MR ZIREN AT A B R AR DRI -
102 fRUTIH ERANGYEE 36 RIESC ST ¢
Article 36 — Sexual violence, including rape
1 Parties shall take the necessary legislative or other measures to ensure that the following intentional
conducts are criminalized:
a engaging in non-consensual vaginal, anal or oral penetration of a sexual nature of the body of
another person with any bodily part or object;
b engaging in other non-consensual acts of a sexual nature with a person;
¢ causing another person to engage in non-consensual acts of a sexual nature with a third person.

2 Consent must be given voluntarily as the result of the person’s free will assessed in the context of the
surrounding circumstances.

3 Parties shall take the necessary legislative or other measures to ensure that the provisions of paragraph
1 also apply to acts committed against former or current spouses or partners as recognised by internal law.
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163 R B (SIGB) (=35 3 » 55 R Dreizehnter Abschnitt: Straftaten gegen die sexuelle
Selbstbestimmung https://www. qesetze im-internet.de/stgb/(§z1& 2% H : 12/24/2018)
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18 Thomas Fischer, Noch einmal: § 177 StGB und die Istanbul-Konvention Entgegnung auf Hérnle, 206
ZIS , (2015),S. 312 (317 ff.).

17 S SCSE R FERIRA M AR TERRELE - RILFSHYE e R ERTHITERIHE -

188 Fischer, (Fn. 166 ) - S. 314.

189 Fischer, (Fn. 166 ) S.312.

170 Fischer, (Fn. 166) » S. 313.
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71 Tatjana Hornle, Warum § 177 Abs. 1 StGB durch einen neuen Tatbestand ergénzt werden sollte , ZIS
2015, S.1 (207f).
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172 Renzikowski, Liicken beim Schutz der sexuellen Selbstbestimmung aus menschenrechtlicher Sicht,
Stellungnahme vom 26.1.2015 (online verfligbar unter
https://www.bundestag.de/blob/357202/.../renzikowski-data.pdf, zuletzt abgerufen am 1.8.2018), S. 1(13-
14ff) .

3 PERRLESE 177 REAIGIRCE TR 0 T2 T RIS

174 Tatjana Hornle, Menschenrechtliche Verpflichtungen aus der Istanbul-Konvention. Ein Gutachten zur
Reform des § 177 StGB , Deutsches Institut fir Menschenrechte(2015), S.5(1-28).
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75 Hornle, (Fn. 174), S. 13-14.
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180 Janine Benedet, Sexual Assault Cases at the Alberta Court of Appeal: The Roots of Ewanchuk and the
Unfinished Revolution, 52 ALTA. LAW REV. 127, 134-135 (2014).
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182 1d.at 141.
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184 Criminal Code (R.S.C., 1985, c. C-46) 273.2 : It is not a defence to a charge under section 271, 272 or
273 that the accused believed that the complainant consented to the activity that forms the subject-matter
of the charge, where
(a) the accused’s belief arose from the accused’s

(i) self-induced intoxication, or

(i) recklessness or wilful blindness; or
(b) the accused did not take reasonable steps, in the circumstances known to the accused at the time, to
ascertain that the complainant was consenting.
185 Supra note 180, at 142-143. #[3 & R. v. Flaviano ,2013 ABCA 219, 553 AR 282.
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187 Lise Gotell, Rethinking Affirmative Consent in Canadian Sexual Assault Law: Neoliberal Sexual
Subjects and Risky Women, 41 Akron L. Rev.: Iss. 4, Article 3, 879, 865-898 (2008).
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