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Abstract

This article examines the evidence structure and trial patterns constructed by sexual
assault convictions in Taiwan. The main evidences used in Taiwanese rape trials is
victims’ accounts, corroborated with forensic examinations, evidential reports of PTSD
and polygraph. Compared with other criminal cases, this study propose that there is
only victim’s accounts proof to objective elements in the common evidence structure

in sexual assault convictions.

This article compared the standards for using corroborating evidences under
Corroborative Rule, extra-statutory Corroborative Rule, and in sexual assault
convictions. In respect of the eligibility of corroborating evidences, this study doubted
that whether PTSD reports could be used for corroborate victim’s account. Additionally,
court opinions differ when it comes to the scopes and levels of corroborating evidences,
this article proposes that corroborating evidences in sexual assault cases shall only be

considered when they strengths the degree of proof to objective elements.

Additionally, this article also reviews corroborating evidences, specifically on
forensic examinations and evidential reports of PTSD. After defining the nature of
forensic examinations and evidential reports of PTSD, this article discussed potential
problems and conflicts between areas of science and laws. Finally, this article reviews

patterns of authenticating common facts in sexual assault trials.

Keywords : Sexual Assault Convictions, Victims’ Accounts, Corroborative Rule,

Forensic Examinations, PTSD
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-3 Al 18R 4 g ix#¥ (Posttraumatic Stress Disorder, PTSD) 1%#
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PoREAsEF A pRRELEDER O RIRELETEALES

(nightmares )~ P # ( flashback ) ~ i~ i & ( emotional numbness )~ & J& (panic )~
304 3k B (guiltfeeling )~ % (illusion) E gk > a3 FHE Y » 2 1a
REAME TSR G R G AL EH AL A 55— S

@ ApRER 4 sk (T Fupend B & 5210

I 1980 & » X% R A 5 € ( American Psychiatric Association ) 2}%< DSM-

213 Ann M. Kring ~ Sheri L. Johnson ~ Gerald C. Davison ~ John M. Neale (¥ )+ 5k A ¥ ~ & xﬁﬂﬁ
TR TR R E 20 (GB)(2017) (R E<F ) T 300309 > =% > dat  EES A
AM. PSYCHIATRIC ASS'N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS § 309.81, 271,
274 (5thed. 2013) [ # DSM-V]

214 Ralph Slovenko, The Watering Down of PTSD in Criminal Law, 32 J. PSYCHIATRY & L. 411, 412-13
(2004).

215 State v. Heads, 385 So.2d 230 (La.1980).

218 Slovenko, supra note 214, at 412-14.
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&4 #p B I | (trauma- and stressor-related disorder) @ /e A~ ! & Bow | & T
ud k> T2 FHAIG 2 RS 4 M A & (Trauma-and Stressor-

Related Disorders ) 28 -
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(B) I FEE > ¢ NRH B 2R FNEE > R 26 A gngE - 7

BHRoEi@Fd 2 4 379 Ry 3l T2z Aiiaznizs;

27 AM. PSYCHIATRIC ASS'N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS 236-38
(3d ed. 1980) [ f£ DSM-III].

218 DSM-V, supra note 213.
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% - P RTS ##

MiET £ % i3 (Rape Trauma Syndrome, RTS ) % ’"ﬁ“ d R T At iag

B BB E2RFRL 104 ER B FRTE AN A (L AZAOERFERYA)

2% State v. Allewalt, 517 A.2d 741, 748 (Md. 1986); State v. Taylor, 663 S.W.2d 235, 237 (Mo. 1984).
e 73 3% RTS & PTSD = 2. 7 F 1i-3) See Alphonso v. Charity Hosp. of La., 413 So. 2d 982,
986 (La. Ct. App. 1982).

29 David L. Faigman et al., Group to Individual (G2i) Inference in Scientific Expert Testimony, 81 U.
CHI. L. REV. 417, 469-70, 474 (2014).
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260 Sutherland & Scherl, Patterns of Response Among Victims of Rape, 40 AM. J. ORTHOPSYCHIATRY.
503 (1970).

%1 Ann Burgess & Lynda Holmstrom, Rape Trauma Syndrome, 131 AM. J. PSYCHIATRY. 981 (1974).
2 Id. at 981.

23 Checking the Allure of Increased Conviction Rates: The Admissibility of Expert Testimony on Rape
Trauma Syndrome in Criminal Proceedings, 70 VA. L. REV. 1657, 1673-80 (1984).
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264 See Becker, Skinner, Abel, Howell & Bruce, The Effects of Sexual Assault on Rape and Attempted
Rape Victims, 7 Victimology: AN INT'LJ. 106 (1982).

2 e} BEAp R P2 Y G 2R (DFAFTHTREOTRE IR QEEFY
g% :giﬁm%i;!l TEBMCFTEE? FH )T Mﬂ"’ g tu:@fﬁ%'rfv% TH ﬁ
FARZRRG (@)% 5 R R LSRRI £ 0 3 4 5§ it ()2 AR L
HetRE > 30 g kst s B R W EARER o See supra note 263, 1671-72.

266 Becker, Skinner, Abel, Howell & Bruce, supra note 264, at 107-12.

27 ¥ 3 % % I RTS ¢ Burgess &2 Holmstrom +~ # M F] 54T A 4FfecnBulioshen ¢ FRiF I &
X7 ek & o Burgess & Holmstrom, supra note 262, at 982, 985.

268 Kenneth Winchester Gaines, Rape Trauma Syndrome: Toward Proper Use in the Criminal Trial
Context, 20 AM. J. TRIAL ADVOC. 227, 229 (1997).
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FRE PP ERRFFELRR 0 B4 E 07 1920 £ Frye %% B 12 Frye
Test 5 A% > 35 5t 49 §T et F2ERFAHED N HE GG~ Y| ¥T2
PEDS bR BRI E L AR T 5 4B

£ % &% (general acceptance test) 271 o

2 18 % WG 52 (Federal Rules of Evidence ) *t 1975 & ¥t 441 8 Z# 45 3%
HRF 0 B9 5 702 i (Rule702. Testimony by Experts ) ¥ 4% £ 5 ~ Hjis ~

BREMATEeE) BNTR G E O BFERSATEIRLFF LG o
PG VRE KT PG R

FF R AOCENE LB 3N iERE (1)

T AN EHLRR AT S F ()T AT G2 R e ik

29 Susan Stefan, The Protection Racket, Rape Trauma Syndrome, Psychiatric Labeling, and Law, 88
Nw. U. L. REV 1271, 1319 20 (1994)

20 % qedy (2008) (A E R B2 2B ) F 5360 A4 AT E o

271 Frye v. United States, 54 App. D.C.46,293 F. 1013 (D.C. 1923). (“When the question involved does
not lie within the range of common experience or common knowledge, but requires special experience
or special knowledge then the opinions of witnesses skilled in that particular science, art, or trade to
which the question relates are admissible in evidence.”)

272 T'Rule 702. Testimony by Expert Witnesses A witness who is qualified as an expert by knowledge,
skill, experience, training, or education may testify in the form of an opinion or otherwise if: (1) the
expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the
evidence or to determine a fact in issue; (2) the testimony is based on sufficient facts or data; (3) the
testimony is the product of reliable principles and methods; and (4) the expert has reliably applied the
principles and methods to the facts of the case. |
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(Daubert Standard) : (1) FZEHAHEWFEE ¢ CEFTH PHBHREL % 5(2)
AN PN T SN TAEREY SBF P A TR FAR(3) TR AT RS,
(4)F & E M F 438 TR BT 425 5 (5) Frye & #1dh7 (¥ thid % R B2
@ {4 %% General Electric Co. v. Joiner % 27722 Kunho Tire Co. v. Carmichael %278¢

BB 2t - HHEEREA L FHFEASEAAS 2 AV PG BAAENS o

Z~EFRF LR

$0 RTS 36 MREPAT 4§ &b L2 2181 £ W &3l g
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1. 35 3 &y ?

H ST B R 2 B2t State v. Marks % ¢ 2%3 % Frye Test 0 3 5 B ¥

ARAEF T (2011 (A RB M ETE AL BRI S DNA RS 0 (o
%§§$¢F'Q> 3% 18> F] 18 »

s William Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786 (1993).

215 Id.(“ (1) “general acceptance” is not necessary precondition to admissibility of scientific evidence

under Federal Rules of Evidence, and (2) Rules assign to trial judge the task of ensuring that expert’s

testimony both rests on reliable foundation and is relevant to task at hand.”)

218 Id. (“(1) Empirical testing: the theory or technique must be falsifiable, refutable, and testable. (2)

Subjected to peer review and publication. (3) Known or potential error rate and the existence. (4) The

existence and maintenance of standards and controls concerning its operation. (5) Degree to which the

theory and technique is generally accepted by a relevant scientific community.”)

277 General Electric Co. v. Joiner, 522 U.S. 136 (1997).

278 Kumho Tire Co v. Patrick Carmichael, 526 U.S. 137, 119 S. Ct. 1167 (1998).

219 State v. Marks, 647 P.2d 1292 (Kan. 1982).
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1982 £ P R grid VB B % Fo o State v. Saldana % ¢ 28224 7 (1) # 2
% 5 RTS e7Rt ™ iy k p s 2b i @enp| £ 2 5 (2) % s
TG A R o A Ak TR pRanAF B, (3) B
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1984 # % # 2 & § 2 o>t State v. Taylor % @ 2865 22 % & 3¢ RTS
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G e LAFIE ¢ g (R AT A RN ET 2T

280 1d. at 1299-30.

2L State v. Kinney, 171 Vt. 239, 249-50 (2000).

282 State v. Saldana, 324 N.W.2d 227 (Minn. 1982).

283 Id. at 229-30.

284 Id. at 230 ("by creating an aura of special reliability and trustworthiness"); see also People v. Bledsoe,
36 Cal.3d 236, 251 (1984).

25 Id. at 231. see also State v. McGee, 324 N.W.2d 232, 233 (Minn. 1982).

286 State v. Taylor, supra note 258, at 239.

® o ©
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87 Id. at 240.

28 State v. Black, 109 Wn.2d 336 (1987).

2 Fple L 2K 73 State v. Saldana, supar note 282, at 229. ("Rape trauma syndrome is not the type
of scientific test that accurately and reliably determines whether a rape has occurred. The characteristic
symptoms may follow any psychologically traumatic event."). See Patricia A. Frazier & Eugene Borgida,
Rape Trauma Syndrome: A Review of Case Law and Psychological Research, 16 LAW & HUM. BEHAV.
293, 295-99 (1992).

20 Id. at 348.

291 See United States v. Alexander, 526 F.2d 161, 166 (8" Cir.1975); United States v. Amaral, 488 F.2d
1148, 1153 (9" Cir.1973).

292 (1) the validity of the underlying principle; (2) the validity of the technique applying that principle,
and (3) the proper application of the technique on a particular occasion. See Giannelli, The Admissibility
of Novel Scientigic Evidence: Frye v. United States, A Half-Century Later, 80 COLUM. L. REv. 1197,
1201 (1980).

293 Arthur H. Farrison, Rape Trauma Syndrome: A Review of a Behavioral Science Theory and its
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e E i (#0774 PTSD @451 1B RTS 3455002 et ¥ 22 R F]) 297

Admissibility in Criminal Reials, 23 AM. J. TRIAL ADVOC. 591, 626 (2000).

2% Giannelli, supra note 292, at 1201.

2% Supar note 263, at 1700.

26 2o mx B wfhin 50 F 8591 -

27 Betsy J. Grey, PTSD, Biomarkers, and Rape Prosecutions, 48 ARIZ. ST. L.J. 935, 947-48 (2016).
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report) > Bl A T A £ F ML E R AP E 2 HAH 43 55 #20 PTSD &
Y2V R DR P PRI ¢ fain i PTSD infesk 8t P € F1H &

FREAR SR Bhn R mAATALA G TS 5 ER RIRS 8

2% State v. Alberico, 861 P.2d 192, (N.M. 1993).

29 Id. at 207. See also Chapman v. State, 18 P.3d 1164, 1169-74 (Wyo. 2001).

30 /d. at 210.

301 United States v. Morris, No. 2:08-CR-90, 2009 WL 290601, at *3 (E.D. Tenn. Feb. 5, 2009).

302 See State v. Allewalt, supra note 258, at 751-53.

308 Id. at 751 (testimony from expert that complainant suffered from PTSD and that PTSD was caused
by rape was admissible).

304 Deirdre M. Smith, Diagnosing Liability: The Legal History of Posttraumatic Stress Disorder, 84
TEMP. L. REV. 1, 1-2 (2011).

305 Levin et al., supra note 306, at 152; F. Don Nidiffer & Spencer Leach, To Hell and Back: Evolution
of Combat-Related Post Traumatic Stress Disorder, 29 DEV. MENTAL HEALTH L. 1, 13 (2010) ("At
present, PTSD is primarily diagnosed by self-report and interview measures."); Smith, supra note 304,
at 55. ("There are ... concerns about the heavy reliance during the diagnostic process on subjective
reporting by the patient of both the stressor event and the resulting reactions.").

306 Andrew P. Levin, Stuart B. Kleinman and John S. Adler, DSM-V and Posttraumatic Stress Disorder,
42 J. AM. ACAD. PSYCHIATRY & L. 146, 150-52 (2014);

0 g BT LWIS LB Rk 0 X TV G AR 2 FR o See Melissa Hamilton, Reinvigorating
Actus Reus: The Case for Involuntary Actions by Veterans with Post-Traumatic Stress Disorder, 16
BERKELEY J. CRIM. L. 340, 387 (2011) (describing repeated criticism of PTSD diagnosis as subjective
and reliant on the patient's own account).

398 Grey, supra note 297, at 939.
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309 Raifman, Problems of Diagnosis and Legal Causation in Courtroom Use of Post-Traumatic Stress
Disorder, 3 BEHAV. SCI. & L., 115, 120-21 (1983).

310 Jd, at 119.

311 State v. Saldana, supra note 282, at 229-30; Raifinan, supra note 309, at 128-29; Schulz, Trauma,
Crime and the Affirmative Defense, 11 COLO. L. REV. 2401, 2402 (1982).

312 Supar note 263, at 1699.
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