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The Trend of Corporate Restructuring
Using the United States’ Bankruptcy Code Chapter 11
O Focusing on Examples of GM and Chrysler(

Kyoko Ikegami

The financial crisis in 2008 had tremendous effect to US automotive industry.
Chrysler, one of the major US automobile manufacturers commonly known as “big
3”, had applied for Bankruptcy Code’s Chapter 11 on April 30, 2009. This was
followed by the world’s largest automobile manufacturer General Motors applying for
Chapter 11 on June 1. However, afterwards GM was relisted only a year and half
later.

The Chrysler and GM bankruptcy reorganizations are pointed out as examples
showing the largest change in the business of corporate restructuring practice in the
last decade. A bankruptcy reorganization has traditionally been effectuated through
a Chapter 11 plan of reorganization. This requires information disclosure, creditor
voting, allocation of stakes in the reorganized debtor entity’s new capital structure
among creditors and owners. Such a internal boot-strap reorganization has
decreased, and most restructuring are achieved by rapidly selling off the debtor
company’s asset to third parties.

It is pointed out that the reason GM had been able to revive so quickly was due
to utilization of “pre-negotiated” Chapter 11 and section 363 sales. Section 363 sales
are the granting of sales of debtor’s assets “outside of the ordinary course of busi-
ness” as defined in Bankruptcy Code section 363 (b). The section 363 sales in large
scale bankruptcy processing have increased dramatically since late 1990s.

The aim of this article is to shed light on the reason why such method has come
to be used in large scale bankruptcy reorganization, and to clarify the fundamental
meaning of the restructuring inherent in this method and proceeding. The structure
of this article is as follows. In the first chapter, the outline of Chapter 11 is
explained, especially the convenience of “pre-negotiated” Chapter 11. Then in
second chapter, the characteristics of section 363 sales and their issues are explained,

along with analysis of the cause for the increase of the sales’ use. Then examples of
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combined used of the “pre-negotiated” Chapter 11 and Section 363 are shown,
Chrysler restructuring process in third chapter, GM restructuring process in fourth
chapter. The aim of this report is to clarify the fundamental meaning of those
restructuring process.

Through these analysis and examination, the below has become clear. The
reason for utilizing section 363 sales is that compared to asset sales based on
restructuring plan, the process is easier, and can be implemented more quickly. In
order to continue the business rather than to liquidate it, profitable business that need
to be restructured are sold to a third party at early stage prior to reorganization plan
i1s set, to separate the business from the bankruptcy proceeding and thus avoid
reduction of asset values, and enable rapid business revival. However, in many
cases objections are raised that section 363 sales were used to avoid the conditions of
Chapter 11 reorganization plan approval, so that the sales might fulfill the condition
of a sub rosa plan. Also, it must be kept in mind that existence of “sound business
justification” is an approval requirement for section 363 sales.

The reason behind utilization of “pre-negotiated” proceeding is that including
section 363 sales, there are numerous matters that need to be discussed between the
government, creditor, UAW and others beforehand, and this allows the conclusion of
Chapter 11 faster than the normal Chapter 11 (free fall type).

As a future subject, I would like to clarify whether these methodologies were
taken because they were large scale government-led cases, and in what other type of
cases such methodologies are effective. Also, while these methodologies are utilized
as something that enable rapid revival, I would like to clarify whether they are
effective in achieving true revival, from mid- to long-term perspective. In addition,
I believe there is a room for discussion for argument that as seen in the case of GM,

they may in fact be merely debt-equity swaps rather than true sales.



