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QUESTIONS?
CONTACT DANA SUSSMAN AT OUTTEN & GOLDEN LLP

3 PARK AVENUE, 29TH FLOOR, NY, NY 10016 
BATALITIPLAWSUIT@OUTTENGOLDEN.COM

(212) 245-1000 OR (877) 468-8836 
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COURT-AUTHORIZED NOTICE 
UNITED STATES DISTRICT COURT  

SOUTHERN DISTRICT OF NEW YORK 

If you were employed as a captain, server, waiter, busser, 
runner, backwaiter, bartender, and/or barback at Babbo, 
Bar Jamon, Casa Mono, Esca, Del Posto, Lupa, Otto, or 
Tarry Lodge, you could receive a payment from a class 

action settlement.
A federal court authorized this notice.  This is not a solicitation from a lawyer.

� Current and former employees of Babbo, Bar Jamon, Casa Mono, Esca, Del Posto, Lupa, 
Otto, and Tarry Lodge (“the Restaurants”) sued the restaurants and their owners, Mario 
Batali and Joseph Bastianich (all together, “the Defendants”), claiming that they violated 
the federal Fair Labor Standards Act and the New York Labor Law by misappropriating 
customer tips, unlawfully taking a tip credit against their wages, and failing to pay them 
at the proper overtime and minimum wage rate and other wages. 

� The employees and the Defendants have settled.  The Defendants have agreed to pay 
$5,250,000 to current and former employees who chose to participate in the settlement.   

� Based on the formula created in the settlement, you are entitled to receive approximately 
$______________.

� Your legal rights may be affected, and you have a choice to make now: 

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT 

DO NOTHING
If you do nothing, you will remain part of the class and receive the payment 
amount identified above.  You will give up any rights to separately sue the 
Defendants about the same legal claims in this lawsuit.  
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EXCLUDE
YOURSELF 

By excluding yourself, you give up any right to receive a payment from this 
settlement.  You will, however, keep any rights to sue the Defendants about 
the same legal claims in this lawsuit.   

OBJECT Write to the Court about why you do not like the settlement. 

GO TO A 
HEARING  Ask to speak in Court about the fairness of the settlement. 

BASIC INFORMATION 

1. What is the purpose of this notice? 

The Court has ordered that this Notice be sent to you because you worked at Babbo, Bar Jamon, 
Casa Mono, Del Posto, Esca, Lupa, Otto, and/or Tarry Lodge as a captain, server, waiter, busser, 
runner, backwaiter, bartender, and/or barback between July 22, 2004 and the [date on which the 
Court grants preliminary approval].  The purpose of this Notice is to inform you of your rights 
and options and the deadlines to exercise them under the Settlement Agreement resolving the 
Lawsuit. 

The Court still has to decide whether to approve the settlement.  Payments will be made if the 
Court approves the settlement and after any appeals are resolved.  Please be patient. 

2. What is this lawsuit about? 

The Plaintiffs – the employees who brought the lawsuit – raised claims under the Fair Labor 
Standards Act and New York Labor Law on their own behalf and on behalf of similarly situated 
employees, alleging that the Defendants: (1) unlawfully misappropriated a portion of employees’ 
tips amounting to between 4-5% of the wine sales each shift, (2) unlawfully took a “tip credit” 
and paid tipped employees less than the required minimum wage and overtime rates, and (3) 
failed to pay tipped employees “spread of hours” premium pay when their workdays lasted more 
than ten hours.  The Plaintiffs sought recovery of, among other things, misappropriated tips, 
unpaid overtime, minimum, and spread of hours wages, liquidated damages, pre- and post-
judgment interest, and attorneys’ fees and costs. 
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The Honorable Ronald L. Ellis, United States Magistrate Judge in the Southern District of New 
York, is overseeing this class action.  The lawsuit is known as Capsolas, et al. v. Pasta 
Resources, Inc., et al., No. 10 Civ. 5595. 

3. Why is this a class action? 

In a class action, one or more individuals called Class Representatives sue on behalf of others 
who have the same or similar claims.  Here, the Plaintiffs are the Class Representatives. The 
people with the same or similar claims are called Class Members.  In class actions, one court 
resolves the issues for all Class Members, except for those who decide to exclude themselves 
from the Class, as explained in paragraph 10 below.  

4. Why is there a settlement? 

The Court did not decide in favor of the Plaintiffs or the Defendants.  Both sides believe they 
would have prevailed at trial, but there was no trial.  Instead, both sides agreed to a settlement.  
That way they avoid the cost of a trial and the risk that Defendants would not have been able to 
pay a judgment if the Plaintiffs had prevailed at trial, and the people affected will get 
compensation.  The Plaintiffs and their attorneys think the settlement is best for all involved. 

THE SETTLEMENT BENEFITS – WHAT YOU GET 

5.  What does the settlement provide? 

The Defendants have agreed to pay $5,250,000 to be divided among the Plaintiffs and the Class.  
The settlement amount will be divided based on the following factors: (1) the restaurant(s) at 
which you worked, (2) the number of hours you worked, and (3) whether you submitted a 
Consent to Join form in response to the court-authorized notice that was previously mailed to 
you in the summer of 2011. 

The settlement also asks the Court to approve service payments to the Plaintiffs who brought the 
lawsuit.  It will ask the Court to approve a $20,000 payment to Plaintiff Stephanie Capsolas, and 
$10,000 payments to Plaintiffs Hernan Ricardo Alvarado, Jeffrey Cutaiar, Nicole Medvitz, Paul 
Toro, Daniel Jansen, Roger Caro, Chris Ell, Chris Forbes, and Jesse Patrick.  These service 
payments are in recognition of the many hours of service the Plaintiffs gave to the Class by, 
among other things, supplying documents, sitting for depositions, and helping the attorneys 
investigate and prosecute the claims on behalf of the class. 
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6.  How much will my payment be? 

Based on the formula in the settlement agreement, you will be entitled to receive approximately             
$ ___________________.  Your settlement award will be divided into two portions for tax 
purposes: a wage portion representing backpay and a non-wage portion representing liquidated 
damages and interest.  Please return the enclosed W-9 Form if you would like to receive the non-
wage portion of your settlement award without withholding.  If you do not return the W-9 Form, 
you will still receive the non-wage portion, but backup withholding will be deducted from your 
award.

HOW YOU GET A PAYMENT 

7.  How can I get my payment? 

If you received this notice and do not exclude yourself, as explained in paragraph 10, you will 
receive a payment.  You do not need to take any action in order to receive your payment.  
However, if your address changes before you receive your settlement check, please contact the 
Claims Administrator at the address below to update your mailing address: 

[INSERT CLAIMS ADMINISTRATOR CONTACT] 

8. When will I get my settlement payment? 

The Court will hold a fairness hearing on [INSERT DATE] at [INSERT TIME] to decide 
whether to approve the settlement. If the Court approves the settlement, then your payment 
will be mailed to you within 35 days of the Court's approval order unless there is an appeal. 

9. What am I giving up by staying in the class? 

Unless you exclude yourself (as explained in paragraph 10 below), you will remain a Class 
Member. That means that you cannot sue, continue to sue, or be a party of any other lawsuit 
against the Defendants for any Fair Labor Standards Act or New York Labor Law wage and 
hour claim through the effective date of the settlement. It also means that all of the Court’s 
orders will apply to you and legally bind you.

EXCLUDING YOURSELF FROM THE SETTLEMENT 

If you want to keep the right to sue or continue to sue the Defendants on your own about the 
legal issues in this case, then you must exclude yourself from class. The process of excluding 
yourself is also sometimes referred to as “opting out.”
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10. How do I exclude myself from the settlement? 

To exclude yourself from the settlement, you must send a letter by First Class U.S. mail 
stating, “I elect to exclude myself from the settlement in Capsolas, et al. v. Pasta Resources, 
Inc., et al., No. 10 Civ. 5595.”  Be sure to include your name, address, telephone number, and 
your signature. Your exclusion request must be received no later than [INSERT DATE 30 
DAYS FROM DATE OF MAILING] and must be mailed to: 

[CLAIMS ADMINISTRATOR ADDRESS TO BE INSERTED] 

If you ask to be excluded from the settlement, you will not receive a settlement payment, 
and you cannot object to the settlement. You will not be legally bound by anything that happens 
in this lawsuit. You may also be able to sue (or continue to sue) the Defendants in the future.  

OBJECTING TO THE SETTLEMENT 
You can tell the Court that you don’t agree with the settlement or some part of it.   

11. How do I tell the Court that I object to the settlement? 

You can object to the settlement agreement if you don’t like any part of it.  You may object 
to any part of the settlement, such the settlement amount, the attorneys’ fees and/or the 
service payments to the lead plaintiffs. You can give reasons why you think the Court 
should not approve it. The Court will consider your views. To object, you must send a letter 
via U.S. Mail stating that you object to the settlement agreement in Capsolas, et al. v. Pasta 
Resources, Inc., et al., No. 10 Civ. 5595, and stating the reasons why you object. Be sure to 
include your name, address, telephone number, and signature.  Any objections must be 
received by [INSERT DATE 30 DAYS FROM DATE OF MAILING], and mailed to:

[CLAIMS ADMINISTRATOR ADDRESS TO BE INSERTED] 

12. What’s the difference between objecting to the settlement and excluding myself from 
it? 

Objecting is simply telling the Court that you don’t like something about the settlement. 
You can object only if you do not exclude yourself from the class. Excluding yourself is 
telling the Court that you don’t want to be part of the class. If you exclude yourself, you 
have no basis to object because the case no longer affects you. 
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THE LAWYERS REPRESENTING YOU 

13.  Do I have a lawyer in this case? 

Yes.  The Court has decided that the lawyers at the law firms of Joseph, Herzfeld, Hester & 
Kirschenbaum LLP and Outten & Golden LLP are qualified to represent you and all of the other 
class members.  These lawyers have been designated as “Class Counsel” in this lawsuit.  More 
information about the law firms, their practices, and their lawyers’ experience are available at 
www.jhllp.com and www.outtengolden.com.

14.  How will the lawyers be paid? 

The Plaintiffs have entered into a retainer agreement with Class Counsel.  Under the agreement, 
Class Counsel will ask the Court to approve up to one-third of the settlement amount as their 
attorneys’ fees.  The fees will pay Class Counsel for investigating the facts, litigating the case, 
and negotiating the settlement.  Plaintiffs’ Counsel will also ask the Court to approve the 
reimbursement of their out-of-pocket costs of no more than $15,000. You may ask for a copy of 
the retainer agreement by calling or writing Class Counsel at the telephone number or address 
below.

THE COURT’S FAIRNESS HEARING 

The Court will hold a fairness hearing to decide whether to approve the settlement.  You may 
attend and you may ask to speak, but you don’t have to.

15. When and where will the Court decide whether to approve the settlement agreement 

The Court will hold a fairness hearing at [INSERT TIME] on [INSERT DATE] at the 
United States District Court for the Southern District of New York, 500 Pearl Street, New 
York, New York, before U.S. Magistrate Judge Ronald L. Ellis in Courtroom 18D. 

At the fairness hearing, the Court will consider whether the settlement is fair, reasonable, 
and adequate.  If there are any objections, the Court will consider them at that time. After 
the hearing, the Court will decide whether to approve the settlement. We do not know how 
long the Court's decision will take. 
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16. Do I have to come to the fairness hearing? 

No, even if you filed an objection, Class Counsel will represent you at the hearing.  Of 
course, you are welcome to attend (at your own expense) if you so desire. The Court will 
consider any objections received in a timely manner, even if the individual who sent in 
the objection does not appear at the fairness hearing. You may also pay your own lawyer 
to attend the fairness hearing, but it is not necessary. 

17. May I speak at the fairness hearing? 

You may ask the Court for permission to speak at the fairness hearing. To do so, you must 
send a letter stating, “Notice of Intention to Appear in Capsolas, et al. v. Pasta Resources, 
Inc., et al., No. 10 Civ. 5595.”  Be sure to include your name, address, telephone number, 
and signature.  Your Notice of Intention to Appear must be postmarked no later than 
[INSERT DATE 30 DAYS FROM DATE OF MAILING], and mailed to:

[CLAIMS ADMINISTRATOR ADDRESS TO BE INSERTED] 

Again, you cannot speak at the hearing if you exclude yourself from the settlement 
agreement. 

GETTING MORE INFORMATION 

18.  Are there more details about the settlement? 

You can obtain more information about the settlement or obtain a copy of the settlement 
agreement by contacting Class Counsel at: 

D. Maimon Kirschenbaum and Denise Schulman 
Joseph, Herzfeld, Hester & Kirschenbaum LLP 

 233 Broadway, 5th Floor 
 New York, NY 10279 

 212-688-5640 
denise@jhllp.com

Rachel Bien and Dana Sussman 
Outten & Golden LLP 

3 Park Avenue, 29th Floor 
New York, NY 10016 

212-245-1000
BataliTipLawsuit@outtengolden.com
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If you call or write, you should refer to the Mario Batali restauant case. 

DATED:  [INSERT MONTH] ___, 2012 
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