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Pursuant to Federal Rule of Appellate Procedure 29(a)(3) and Second Circuit
Local Rule 29.1(b), John Doe respectfully requests leave of this Court to file the
attached brief as amicus curiae in support of Defendant-Appellee Maxwell’s
(“Maxwell”) objections to this Court’s March 11, 2019 Order to Show Cause (the
“Order to Show Cause”). The Order to Show Cause directs the parties to show cause
why the underlying summary judgment motion, any materials filed in connection
with that motion, and the District Court’s decision (collectively the “Summary
Judgment Materials”) should not be unsealed.

Amicus is not a party and 1s not otherwise affiliated or associated with a party
to the underlying litigation.! Amicus was not a participant in, or otherwise privy to,
what the District Court describes as “vigorous litigation” and a “lengthy and
tumultuous discovery process.” R-953, at 4. Similarly, Amicus is not, and has never
been, a party in any judicial proceeding involving Maxwell, involving Plaintiff-
Appellee Giuffre (“Giuffre”), or otherwise relating to Giuffre’s allegation that
Respondent Epstein (“Epstein”) sexually abused her. Nor is Amicus aware of any
legal proceeding or law enforcement reports in which Giuffre identified Amicus as

a co-conspirator of Epstein or a person with whom she had sexual relations.

! Pursuant to Rule 29 of the Federal Rules of Appellate Procedure and Second Circuit Local

Rule 29.1(b), the undersigned counsel states: (a) that no party’s counsel authored this brief in
whole or in part; (b) that no party or his/her counsel contributed money that was intended to fund
the preparation and submission of this filing; and (c) no person, other than Amicus, contributed
money that was intended for the preparation or submission of this brief.
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The proposed brief supports the objections of Maxwell insofar as she objects
to the unsealing of the Summary Judgment Materials until appropriate protections
are imposed (specifically, the redactions of names and personal identifying
information) to protect third persons whose privacy and reputations may be
jeopardized by the release and publication of unadjudicated allegations. The release
of unredacted Summary Judgment Materials may well substantially infringe the
privacy and reputational interests of many third persons, potentially including
Amicus, who have never been charged with a crime, have never been subject to civil
proceedings, and have never been publicly identified by Giuffre.

Amicus seeks to file the proposed brief as “John Doe” due to the
aforementioned third-party privacy concerns. Raising these concerns as a “John
Doe” amicus is appropriate under these circumstances — indeed, it is the only viable
option for Amicus to seek protection of these interests. To proceed otherwise would
be to forfeit the very privacy rights which are the object of the attached brief. See
United States v. Silver, No. 15 Cr. 93 (VEC), 2016 WL 1572993, at *2 & *2 n.1
(S.D.N.Y. Apr. 14, 2016) (allowing two non-parties to file anonymous briefs as
“Jane Does” to challenge the disclosure of materials containing their identities);
Torah Soft Ltd. v. Drosnin, No. 00 Civ. 0676 (JCF), 2001 WL 1425381, at *2
(S.D.N.Y. Nov. 14, 2001) (permitting “John Doe” to challenge disclosure of

materials containing his identity).
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Accordingly, Amicus respectfully submits that this Motion satisfies the
mandates of Federal Rule of Appellate Procedure 29 and Local Rule 29.1(b), and
requests that the Court therefore grant its motion for leave to file a brief
contemporaneously with this motion as amicus curiae in support of Maxwell’s

objections to the Order to Show Cause.

Dated: March 19, 2019
New York, New York

Respectfully submitted,

By:/] //Z/M \”\JM

Nicholas J. @étwin
Paul M. Kriéger
Jonathan F. Bolz

KRIEGER KIM & LEWIN LLP
500 Fifth Avenue, 34th Floor
New York, New York 10110
Tel.: (212) 390-9550

Attorneys for Amicus Curiae John Doe
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INTRODUCTION AND AMICUS STATEMENT OF INTEREST

Amicus John Doe submits this Brief in support of Defendant-Appellee
Maxwell’s (“Maxwell”) objections to the Court’s March 11, 2019 Order requiring
the parties to show cause why the underlying summary judgment motion, any
materials filed in connection with said motion, and the District Court’s decision
(collectively the “Summary Judgment Materials™) should not be unsealed (the
“Order to Show Cause”). Amicus objects to the unsealing of the Summary Judgment
Materials until appropriate protections are imposed (specifically, the redactions of
names and personal identifying information) to protect third persons whose privacy
and reputations are jeopardized by the release and publication of unadjudicated
allegations — allegations that will never be resolved in the instant case in light of the
parties’ settlement; allegations that are not believed to be pending for adjudication
in any other forum; and allegations that presumably will never be litigated in the
future, as the underlying events occurred more than sixteen years ago. R-1, Compl.
q09.

Amicus is, of course, not a party and is not otherwise affiliated or associated

with a party to the underlying litigation.! Amicus was not a participant in, or

! Pursuant to Rule 29 of the Federal Rules of Appellate Procedure and Second Circuit Local

Rule 29.1(b), the undersigned counsel states: (a) that no party’s counsel authored this brief in
whole or in part; (b) that no party or his/her counsel contributed money that was intended to fund
the preparation and submission of this filing; and (c) no person, other than Amicus, contributed
money that was intended for the preparation or submission of this brief.
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otherwise privy to, what the District Court describes as “vigorous litigation” and a
“lengthy and tumultuous discovery process.” R-953, at 4. Similarly, Amicus is not,
and has never been, a party in any judicial proceeding involving Maxwell, involving
Plaintiff-Appellee Giuffre (“Giuftfre”), or otherwise relating to Giuffre’s allegation
that Respondent Epstein (“Epstein”) sexually abused her. Nor is Amicus aware of
any legal proceeding or law enforcement reports in which Giuffre identified Amicus
as a co-conspirator of Epstein or a person with whom she had sexual relations.
Amicus, thus, admittedly lacks any specific knowledge of the contents of the

sealed Summary Judgment Materials. But the record below is clear that the contents
pertain to, and otherwise directly implicate, the privacy and reputational interests of
persons other than the two primary parties, Giuffre and Maxwell, and Respondent
Epstein. As described by the District Court’s own summary of the allegations and
filings under seal, the Summary Judgment Materials pertain to numerous non-parties
on matters of private interest:

This defamation action from its inception in September

2015 to its settlement in May 2017 has been bitterly

contested and difficult to administer because of the truth

or falsity of the allegations concerning the intimate,

sexual, and private conduct of the parties and of third
persons, some prominent, some private.

* * *

Documents designated confidential included a range of
allegations of sexual acts involving Plaintiff and non-
parties to this litigation, some famous, some not; the

2
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identities of non-parties who either allegedly engaged in
sexual acts with Plaintiff or who allegedly facilitated such
acts|.]

R-953, at 1-2, 24 (emphasis added).

Accordingly, wholesale unsealing of the Summary Judgment Materials will
almost certainly disclose unadjudicated allegations against third persons —
allegations that may be the product of false statements or, perhaps, simply mistake,
confusion, or failing memories of events alleged to have occurred over a decade and
half ago.

No court has adjudicated the identities of third persons who allegedly
participated in sexual acts with Giuffre, or may otherwise be identified in connection
with that conduct. In fact, save for proceedings involving Epstein and the underlying
proceeding involving Maxwell, Amicus is unaware of any legal proceedings
initiated by Giuffre, any governmental agency, or any other alleged victim against
the unnamed third persons referenced in the District Court’s summary.

The release of unredacted Summary Judgment Materials will thus
substantially infringe the privacy and reputational interests of many third persons,
potentially including Amicus, who have never been charged with a crime, have never
been subject to civil proceedings, and have never been publicly identified by Giuffre.
Lacking knowledge as to who precisely is implicated in the Summary Judgment

Materials, such invasion of privacy would occur without fair notice and the

3
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opportunity to be heard. Indeed, the presently unidentified persons would receive
notice only after the harm resulting from publication had already occurred. At that
point, the harm occasioned is irreparable.

ARGUMENT

It is hard to conceive of a case in which the privacy interests of third parties
i1s more pointedly threatened: the Summary Judgment Materials, according to the
District Court, “concern[] the intimate, sexual, and private conduct of . . . third
persons, some prominent, some private.” R-953, at 2. Long-established precedent
requires courts to diligently and carefully protect these interests of non-parties.
Indeed, if the courts do not, who will?

In the event that this Court ultimately determines that the District Court erred
in denying the motions to unseal the record below, Amicus respectfully submits that
the appropriate remedy would be to remand proceedings for an expeditious
document-by-document review. See Nixon v. Warner Commc ’ns, Inc., 435 U.S. 589,
599 (1978) (observing that decisions regarding the appropriateness of sealing the
record are “best left to the sound discretion of the trial court, a discretion to be
exercised in light of the relevant facts and circumstances of the particular case”);
Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 126 (2d Cir. 2006) (remanding
to the district court for “specific, on-the-record findings”); In re New York Times

Co., 828 F.2d 110, 116 (2d Cir. 1987) (observing that “[t]he job of protecting
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[privacy rights] rests heavily upon the shoulders of the trial judge, since all the
parties who may be harmed by disclosure are typically not before the court”).
Because of the District Court’s familiarity with this case, it is in the best position to
balance the interests of the public with the interests of non-parties, such as Amicus,
whose privacy and reputational interests may be impacted by blanket disclosure. See
Nixon, 435 U.S. 589; United States v. Amodeo, 71 F.3d 1044, 1053 (2d Cir. 1995)
(“Amodeo II”) (observing that the district court was “in the best position” to conduct
a sealing analysis).

Nevertheless, whether or not this Court remands this matter, the Summary
Judgment Materials must not be released without proper redactions — at a minimum,
redactions protecting the privacy interests of non-parties.

As this Court has long recognized, both the common law and First
Amendment rights of access can be overcome by legitimate competing interests like
privacy. See Gardner v. Newsday, Inc., 895 F.2d 74, 79 (2d Cir. 1990) (“[T]he
common law right of access is qualified by recognition of the privacy rights of the
persons whose intimate relations may thereby be disclosed . . . .”); In re New York
Times, 828 F.2d at 116 (“Certainly, the privacy interests of innocent third
parties . . . should weigh heavily in a court’s balancing equation in determining what
portions of motion papers in question should remain sealed or should be redacted.”).

If the identities of non-parties are not adequately protected, the release of the
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Summary Judgment Materials in this case would likely cause severe and irreparable
harm to a wide variety of non-parties, including those implicated in the conduct and
those potentially victimized by it.

Courts routinely protect the identities of non-parties who are subject to
unproven allegations of impropriety. See Nixon, 435 U.S. at 598 (“[C]ourts have
refused to permit their files to serve as reservoirs of libelous statements for press
consumption . . . .”); Amodeo II, 71 F.3d at 1051 (“Raw, unverified information
should not be as readily disclosed as matters that are verified. Similarly, a court may
consider whether the nature of the materials is such that there is a fair opportunity
for the subject to respond to any accusations contained therein.”). This is particularly
true where the alleged impropriety is sexual in nature. See, e.g., United States v.
Silver, No. 15 Cr. 93 (VEC), 2016 WL 1572993, at *6 n.5 & *7 (S.D.N.Y. Apr. 14,
2016) (permitting redaction of the names of two women with whom the defendant
had allegedly had extramarital affairs, despite the fact that — in the court’s view — the
women were “not entirely ‘innocent’ third parties™);* cf. Amodeo II, 71 F.3d at 1051
(“In determining the weight to be accorded an assertion of a right of privacy, courts

should first consider the degree to which the subject matter is traditionally

2 Courts have even redacted allegations of sexual misconduct involving

parties from judicial documents. See, e.g., Miller v. City of Ithaca, No. 10 Civ. 597
(TIM), 2013 WL 12310711, at *1-2 (N.D.N.Y. May 8§, 2013).

6
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considered private rather than public. . . . The nature and degree of injury must also
be weighed.”).

Whereas named parties can avail themselves of the litigation process to refute
false accusations, see, e.g., Bernstein v. Bernstein Litowitz Berger & Grossman LLP,

814 F.3d 132, 143—-144 (2d Cir. 2016) (affirming denial of defendants’ application

to seal a civil complaint), non-parties whose names become associated with
misconduct can suffer the “unfairness of being stigmatized from sensationalized and
potentially out-of-context insinuations of wrongdoing.” United States v. Smith, 985
F. Supp. 2d 506, 526 (S.D.N.Y. 2013). As the Third Circuit has explained in
declining to publicize a list of unindicted co-conspirators in a criminal case:

The individuals on the sealed list are faced with more than
mere embarrassment. It is no exaggeration to suggest that
publication of the list might be career ending for some.
Clearly, it will inflict serious injury on the reputations of
all. In some instances, there may be truth to the
prosecutor’s accusation. On the other hand . . . it is
virtually certain that serious injury will be inflicted upon
innocent individuals as well. In these circumstances, we
have no hesitancy in holding that the trial court had a
compelling governmental interest in making sure its own
process was not utilized to unnecessarily jeopardize the
privacy and reputational interests of the named
individuals.

United States v. Smith, 776 F.2d 1104, 1114 (3d Cir. 1985); cf. Douglas Oil Co. of
Ca. v. Petrol Stops NW,441 U.S. 211, 219 (1979) (observing that grand jury secrecy

is designed in part to “assure that persons who are accused but exonerated by the
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grand jury will not be held up to public ridicule”). Similar considerations recently
motivated Judge Pauley to order the redaction of the names of non-parties from
warrant materials filed in connection with the Michael Cohen case. See United States
v. Cohen, 18 Cr. 602 (WHP), 2019 WL 472577, at *7 (S.D.N.Y. Feb. 7, 2019)
(“[R]eferences to those around Cohen from which the public might infer criminal
complicity . . . should also be redacted.”).

While generalized assertions of privacy cannot justify the wholesale sealing
of judicial documents, see In re New York Times, 828 F.2d at 116, the redaction of
names and identifying information is an appropriate and narrowly tailored means of
balancing the public’s interest in disclosure with individuals’ privacy interests. See,
e.g., Scott v. Graham, No. 16 Civ. 2372 (KPF) (JLC), 2016 WL 6804999, at *2
(S.D.N.Y. Nov. 17, 2016) (“The Court further concludes that respondents’ request
to redact the names of the victim and her mother (as opposed to requesting that the
Court seal this entire proceeding) is ‘narrowly tailored’ to serve the higher value of
safeguarding the victim’s identity.”); Silver, 2016 WL 1572993, at *7 (“The Court’s
redactions are narrowly tailored to obscure the identities of the Jane Does while
simultaneously disclosing the nature of the evidence that the Government sought to
admit as rebuttal evidence, the arguments for and against admitting that evidence,
the Court’s ruling on the Motion, and the reasons for sealing the Motion during trial.”

(footnotes omitted)). Thus, before any of the Summary Judgment Materials become
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public, this Court or the District Court should redact the names and identifying
information of non-parties who are victims or whose privacy and reputational
interests might otherwise be harmed.

CONCLUSION

For these reasons, this matter should be remanded with instructions to redact
the names and personal identifying information of non-parties whose privacy and
reputational interests are endangered by a blanket release and publication of the
Summary Judgment Materials. In the alternative, if this Court decides to release and
publish the Summary Judgment Materials, this Court should similarly redact the
names and personal identifying information of non-parties.

Dated: March 19, 2019
New York, New York

Respectfully submitted,

By:/] WL& 7
Nicholas Jvﬂ]iewin
Paul M. Krieger
Jonathan F. Bolz
KRIEGER KIM & LEWIN LLP
500 Fifth Avenue, 34th Floor
New York, New York 10110
Tel.: (212) 390-9550

Attorneys for Amicus Curiae John Doe
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